Obama’s decision to invite clergy to speak at the inaugural ceremony. It nowhere
alleges that the PIC had anything to do with President Obama’s decision to ask the
Chief Justice to include the words “so help me God” in the oath of office. Indeed,
it nowhere alleges any facts whatsoever about the PIC’s involvement in the
decisions of which plaintiffs complain. And it does not name as a defendant the
President—the one party that Newdow previously conceded actually does make
the decisions in question. It is no surprise, therefore, that the District Court in this
case reached the same conclusion it had reached four years prior. Newdow failed
to allege sufficient facts to suggest redressability, and he accordingly lacks
standing to maintain his suit.

To be sure, Newdow’s claims also fail for a host of other reasons—among
them, mootness, preclusion, and lack of a legally cognizable injury. The brief filed
by the Department of Justice on behalf of the governmental defendants (the
“Government Brief”) addresses these defects in detail, and the PIC joins the
Government Brief in full. See Fed. R. App. P. 28(i). We write separately only
with respect to redressability, because it is only in his redressability argument that
Newdow makes points specific to the PIC.

STATEMENT OF THE ISSUE PRESENTED
1. Whether the District Court correctly held that Newdow’s purported

injuries were not redressable—and therefore that he lacked standing—where















In a pair of published opinions, the District Court first denied Newdow’s
motion for a preliminary injunction and then dismissed the action. At the
preliminary injunction stage, the court concluded that Newdow likely was
“precluded from relitigating his standing to bring an Establishment Clause action
challenging inaugural prayers.” Id. at 275. The court also concluded that it likely
lacked the power to enjoin the President, id. at 280-82; that Newdow likely would
fail on the merits of his Establishment Clause claim, id. at 286-89; and that
Newdow did “not cite a single authority” in support of his RFRA claim. Id. at 290.
Finally, the court concluded that Newdow likely could not show redressability
sufficient to satisfy standing requirements. Id. at 279-80.

With respect to redressability, the District Court observed that “[t]o redress
Newdow’s alleged injuries, the Court would need to issue an injunction that would
prevent the reading of religious prayers at the Inauguration.” Id. at 279. The court
therefore framed the operative question as: “to which, if any, of the defendants
could an injunction issue that would achieve redress for Newdow.” Id. It
concluded that the only such defendant was President Bush:

Newdow alleges that President Bush has “ultimate decision-
making power” in planning the inaugural ceremony, including
the power to decide who will participate in the ceremony. See
Compl. 99 39, 44. President Bush also selects the clergy to give

the invocation. Id. §40. * * *

Reviewing the facts in the record, the only party against whom
an injunction would redress Newdow’s injury is President
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ARGUMENT

L NEWDOW’S LAWSUIT SUFFERS FROM NUMEROUS FATAL
DEFICIENCIES, INCLUDING MOOTNESS AND LACK OF
STANDING.

The Government correctly explains that (i) Newdow’s Complaint is moot,
(i1) Newdow failed to allege a concrete and particularized injury sufficient to meet
Article III’s standing requirements, (iii) Newdow’s claims fail on the merits, and
(iv) Michael Newdow, as an individual, is precluded from challenging the
President’s decision to invite clergy to speak at the inauguration. The PIC joins the
Government’s brief in full. See Fed. R. App. P. 28(i).
II. THE DISTRICT COURT CORRECTLY HELD THAT NEWDOW

FAILED TO MEET THE “REDRESSABILITY” PRONG OF THE
ARTICLE III STANDING INQUIRY.

A. Newdow Failed To Allege Facts Necessary To Infer
Redressability.

1. A plaintiff has standing to sue in federal court if he suffered an injury-
in-fact, the injury is “fairly traceable to the challenged action of the defendant,”
and 1t is “likely, as opposed to merely speculative, that the injury will be redressed

by a favorable decision.” C-SPAN v. FCC, 545 F.3d 1051, 1054 (D.C. Cir. 2008)

(quotation marks omitted) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555,

560-62 (1992)). To determine redressability vel non, the court must examine
‘whether the relief sought, assuming that the court chooses to grant it, will likely

alleviate the particularized injury alleged.” ” County of Delaware, Pa.

14



v. Department of Transp., 554 F.3d 143, 149 (D.C. Cir. 2009) (quoting Florida

Audubon Soc’y v. Bentsen, 94 F.3d 658, 663-64 (D.C. Cir. 1996) (en banc)).

Importantly, “the party invoking federal jurisdiction bears the burden of

establishing its existence.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83,

104 (1998). Thus “[t]o survive a motion to dismiss, a plaintiff ‘must allege facts
from which it reasonably could be inferred that * * * if the court affords the relief

requested, the asserted [injury] will be removed.” ” National Wrestling Coaches

Ass’n v. Department of Educ., 366 F.3d 930, 944 (D.C. Cir. 2004) (quoting Warth

v. Seldin, 422 U.S. 490, 504 (1975)) (second alteration in National Wrestling).

Where the plaintiff fails to allege such facts, and instead either offers nothing
relevant to redressability or attempts to rely on “unadorned speculation,” the action
must be dismissed. See id. (affirming dismissal where the complaint offered
“nothing to support appellants’ claim that a favorable ruling would alter” the

conduct complained of); see also National Wrestling Coaches Ass’n v. Department

of Educ., 383 F.3d 1047, 1047 (D.C. Cir. 2004) (per curiam) (denying reh’g en
banc) (“[A]ppellants have offered nothing but unadorned speculation to support
their claim that a favorable decision from this court would redress their alleged
injuries. The Supreme Court has made it clear that plaintiffs cannot rely on such

speculation to satisfy the redressability prong of standing.”).
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2. The Complaint at issue here suffers from precisely the deficiency

identified in National Wrestling: It “fail[s] completely to satisfy the redressability
prong of Article III standing, for there is nothing to support appellants’ claim that a
favorable ruling would alter” the conduct of which Newdow complains. 336 F.3d
at 944.

Newdow’s Complaint alleges no facts suggesting that the PIC has a role in
choosing whom the President invites to the inaugural ceremony. It alleges no facts
suggesting that a judgment against the PIC could somehow prevent the President
from inviting clergy. It alleges no facts suggesting that a judgment against the PIC
could somehow affect the President’s request to the Chief Justice to include the
words “so help me God” in the oath of office. Indeed, the Complaint fails to allege
any facts about the PIC’s actions, or the PIC’s purported connection to President
Obama’s challenged decisions, whatsoever: The PIC is mentioned exactly once in
the Complaint’s recitation of the causes of action (Docket No. 1 (Cmplt 9 99-
168)) and then only to recount a statement from the PIC’s website that “one of the
key purposes of the inauguration is to engender national unity.” Id. (Cmplt § 165).

Nor does the Complaint offer anything more than “unadorned speculation”
about the roles of other defendants. The closest the Complaint comes to a factual
allegation is the following: “Defendants Warren and Lowery, with the support of

and facilitation by their codefendants, will be giving one or more religious prayers
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during that governmental ceremony.” Id. (Cmplt § 129). This assertion about
“support and facilitation” is never explained; the Complaint nowhere says what
sort of “support and facilitation” might be in the offing or which “codefendants”
might be involved. The Complaint therefore offers “nothing to support appellants’
claim that a favorable ruling would alter” the President’s decision to invite clergy

to the inaugural ceremonies or to include words of his choosing in the oath of

office. National Wrestling, 336 F.3d at 944. Put another way, the Complaint does

not explain why a court could conceivably infer the possibility of redressing
Newdow’s claims by way of an injunction against the PIC; much less does it allege
facts sufficient to “nudge[ ]” that claim “across the line from conceivable to

plausible.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1951 (2009) (quoting Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 570 (2007)) (quotation marks omitted). It

therefore “do[es] not meet the standard necessary to comply with Rule 8.” Id. at
1952.

This complete absence of factual allegations suggesting redressability is no
surprise considering that the lead plaintiff flatly admitted, in a substantively
identical litigation, that no such facts exist. That concession, of course, applies

only to Newdow himself. See Ashe v. Swenson, 397 U.S. 436, 442 (1970)

(collateral estoppel “bars relitigation between the same parties of issues actually

determined at a previous trial”). But it nonetheless explains why Newdow makes
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no effort to suggest that an order directed at the PIC (or any of the defendants)
would remedy his purported injuries. After all, just four years ago Newdow
asserted that the President has “ ‘ultimate decision-making power’ in planning the
inaugural ceremony, including the power to decide who will participate in the
ceremony,” Newdow III, 355 F. Supp. 2d at 280 (quoting 2004 complaint), and
subsequently “conceded that only an injunction against the President can truly
redress his injuries.” Id. There has been no change of circumstance in the
intervening years—and more to the point, Newdow makes no attempt to allege
one.
The District Court in this case recognized as much. After considering a full

slate of briefs and hearing oral argument, the court concluded:

I think the only way I can enjoin this is if I had the authority to

enjoin President-Elect Obama * * * [E]ven if I could enjoin

the [PIC], I think he’d be able to say, “Come up on this stage.”

I don't think anybody can stop that from occurring, and

therefore, I fail to see how I have the ability to provide the

redress that the Plaintiffs are seeking.
A. 101. That is exactly right, and Newdow’s Complaint never suggests otherwise.

[19K]

Because Newdow failed to “ ‘allege facts from which it reasonably could be
inferred that * * * if the court affords the relief requested, the asserted [injury] will

be removed,” ” National Wrestling, 366 F.3d at 944, the District Court’s dismissal

order was correct and should not be disturbed.
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B. Newdow’s Contrary Arguments Misunderstand The District
Court’s Holding And Are Incorrect In Any Event.

On appeal, Newdow largely ignores the District Court’s holding quoted
above. He instead plucks four other statements from the court’s bench ruling and
holds them up as the supposed rationales for the court’s conclusion as to
redressability. Br. 32-33. This is a classic straw man argument; the transcript
makes clear that the statements Newdow cites came before the District Court’s
redressability discussion. They were not part of, and did not lead to, the
redressability decision.

Specifically, Newdow asserts that the District Court concluded (i) that a trial
court may not have the authority to enjoin the Chief Justice; (ii) that “if the
President says ‘so help me God,’ there is no additional injury when the words are
also said by the Chief Justice”; (iii) that the PIC is not a state actor; and (iv) that
“[i]nability to enjoin the President deprives the Court of authority to enjoin his
underlings.” Br. 32-33 (citing A. 99, 90, 98, and &8, respectively). As an initial
matter, Newdow mischaracterizes three of these statements when he calls them
conclusions of law; two were questions asked by the court during colloquies with
counsel (A. 88, 90), and a third—regarding power to enjoin the Chief Justice—was
merely an observation that “real questions” existed about the scope of such power.
A. 98. But the more important point is that the District Court did not begin its

redressability analysis until after the last of these statements: The court discussed
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the PIC’s state-action status, mentioned its concerns about enjoining the Chief
Justice, and only then turned to “this issue of redressability.” A.99. At that point
the court explained—correctly—that “the bottom analysis really comes down to a
question of who has the authority to have these words uttered at the inauguration.”
A.99. The court’s core redressability holding followed two pages later. A. 101.
In short, Newdow’s attempt to take comments that did not go to

redressability, and use them to impugn the District Court’s holding, is without
merit. And because Newdow never contests the District Court’s actual holding—

namely, that redressability was absent because the complained-of decisions were

the President’s alone—he has waived the right to do so. See Novak v. Capital

Mgmt. & Dev. Corp., 570 F.3d 305, 311 n.3 (D.C. Cir. 2009) (arguments not

raised in opening brief are waived).
We address in more detail Newdow’s two “redressability” arguments
relevant to the PIC:

1. State Action. Newdow argues that the District Court’s redressability

conclusion as to the PIC was based on the court’s finding that PIC was a “private
actor”; he says that finding is incorrect. Br. 33, 39-41. This argument—1Iike his
others—fails in its premise: The District Court did not find a lack of redressability

on state-action grounds.
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To be sure, the District Court did rule that the PIC is not a state actor, as PIC
argued below (and as the court had concluded in 2005). A. 98-99, A. 101; see
Newdow 111, 355 F. Supp. 2d at 291 n.33 (finding that “Newdow ha[d] not raised a
substantial” state-action argument as to the PIC “on the present record, which
indicates only that the PIC—otherwise a privately incorporated and funded
organization—is selected by the President.”). But that finding was entirely
separate from the redressability holding, as the District Court made clear: “I

conclude I couldn’t enjoin the Committee, but even if I could enjoin the

Committee, * * * I fail to see how I have the ability to provide the redress that the
Plaintiffs are seeking.” A. 101 (emphasis added). Nor would it have made any
sense if the District Court had equated lack of state action with lack of
redressability. The state-action question goes not to standing, but instead to the

plaintiff’s ability to state a claim. See, e.g., Hallinan v. Fraternal Order of Police,

570 F.3d 811, 820-21 (7th Cir. 2009) (holding that “[p]roof of state action * * * is
an element of the [Section 1983] claim” and criticizing the district court for
“conclud[ing] that it lacked subject matter jurisdiction because the plaintiffs had

failed to plead * * * state action”); accord Lugar v. Edmondson Oil Co., 457 U.S.

922,930 (1982). The District Court therefore was quite right to keep the concepts
separate. And because it did so, Newdow’s state-action argument is entirely

irrelevant to the standing question presented by this case. The District Court
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dismissed the Complaint on standing grounds, see A. 146 (ordering dismissal
“based on the plaintiffs’ lack of standing to pursue any of the relief they are
requesting”), and its Order can and should be affirmed on those same grounds.
In any event—and though this Court need not reach the question—the
District Court was correct that the PIC is not a state actor, and therefore that

Newdow cannot state a claim against the PIC. See Capitol Sq. Rev. & Advisory

Bd. v. Pinette, 515 U.S. 753, 765-66 (1995) (First Amendment governs only state

action, not private conduct); Village of Bensenville v. FAA, 457 F.3d 52, 60-61

(D.C. Cir. 2006) (RFRA is only “implicated” if a government entity is “the source”
of an alleged substantial burden on religion).

The state-action question has two components: whether the PIC is a
governmental entity, and if not, whether the PIC is sufficiently intertwined with

government that its actions must be deemed those of the state. See generally

Lebron v. National R.R. Passenger Corp., 513 U.S. 374 (1995); Brentwood Acad.

v. Tennessee Secondary Sch. Athletic Ass’n, 531 U.S. 288 (2004). The answer to
both questions is no. As to the first, the PIC is a private, non-profit corporation,
run by private directors, that receives no government funds. Supra at 5-6. It
therefore does not meet the tests used to determine when a corporate entity should

be deemed a governmental body. See Hack v. President & Fellows of Yale Coll.,

237 F.3d 81, 84 (2d Cir. 2000) (corporation is not an organ of the state unless “the
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government retains permanent authority to appoint a majority of the directors”);

Hall v. American Nat’l Red Cross, 86 F.3d 919, 922 (9th Cir. 1996) (holding that

the Red Cross is not a governmental entity because the majority of its governors
are selected by local Red Cross chapters). Moreover, the federal statute governing
the inaugural ceremonies confirms Congress’ view that the PIC is not the
government: It provides that the PIC must “indemnify and save harmless the
District of Columbia and the appropriate department, agency, or instrumentality of
the United States Government” for liability incurred in connection with its use of
municipal property and infrastructure. 36 U.S.C. § 503(d). Such a provision
would be unnecessary if the PIC were a governmental actor.

Nor does Newdow’s Complaint allege any facts suggesting that the PIC is a
de facto state actor due to entwinement with the government. It is Newdow’s

responsibility to allege such facts in order to avoid dismissal. See Anderson

v. Suiters, 499 F.3d 1228, 1232 (10th Cir. 2007) (in claim arising under the
Constitution, plaintiff must affirmatively allege state action). Thus, just as he did
four years ago, Newdow has failed to state a claim.

On appeal, Newdow claims PIC is a state actor because it has taken on “the
quintessential public governmental function”—organizing inaugural festivities.
Br. 40. But that assertion of counsel does not cure the fatal deficiencies in the

pleadings. And in any event, Newdow’s assertion is wrong on the law. The
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Supreme Court has made clear that the “traditional public function” test is a narrow
one: Only if a private entity engages in activities “traditionally exclusively

reserved to the State,” Jackson v. Metropolitan Edison Co., 419 U.S. 345, 352

(1974), and that require core state authority, will that entity be deemed a state actor
under this test. See id. at 352-53 (rejecting state-action argument and explaining
that the case would be different “[i]f we were dealing with the exercise * * * of
some power delegated * * * by the State which is traditionally associated with
sovereignty, such as eminent domain™). Inaugural ceremonies do not involve the
exercise of a core state power such as elections or eminent domain, and they may
as easily be coordinated by a private contractor as by the government itself.
Newdow’s belief that the inaugural ceremony must be a traditional government
function because it involves the President and receives extensive media attention
does not accord with the case law.’

2. The President’s “Underlings.” Newdow also argues that the District’s

Court’s redressability decision was based on the notion that “[i]nability to enjoin

3 Moreover, the quote Newdow proffers to support his assertion that the

inaugural ceremonies are the “quintessential” government function—an
observation that the inauguration is “an event less private than almost anything else
conceivable,” Mahoney v. Babbitt, 105 F.3d 1452, 1457-58 (D.C. Cir. 1997)—is
inapposite. The passage is not about governmental functions but about whether
Pennsylvania Avenue is a First Amendment “public forum” during the
inauguration. See id.
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the President deprives the Court of authority to enjoin his underlings.” Br. 33.
Newdow argues that that proposition is incorrect and that in fact the courts can
enjoin the President’s subordinates regardless of their power to enjoin the President
directly. Id. at 42-44.

Here again, however, the argument is a pure straw man: The District Court
nowhere indicated that its redressability holding was based on any such logic. On
the contrary, the snippet Newdow cites to support the argument—see Br. 33 (citing
A. 88)—comes from much earlier in the hearing, during a colloquy between the
District Court and counsel; it is not even part of the court’s oral ruling. The
District Court’s actual ruling centered on the simple fact that the decision to take

the actions of which Newdow complains never belonged to the President’s

“underlings” in the first place. A.99-101; accord Newdow III, 355 F. Supp. 2d at

280. It was the President’s decision alone to invite clergy to speak at the inaugural
ceremonies, and it was the President’s decision alone to ask that the words “so help
me God” be included in the oath of office. More to the point, the Complaint never

alleged otherwise. The Complaint therefore failed to allege the facts necessary for

Article III standing. See National Wrestling, 366 F.3d at 944; Warth, 422 U.S. at

504. Newdow’s attempts to muddy the waters now do nothing to change that

dispositive fact.
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CONCLUSION

For all of the foregoing reasons, and those in the Government’s brief, the

District Court’s judgment should be affirmed.
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