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Michael Newdow, in pro per
[Cal Bar #220444]

PO Box 233345
Sacramento, CA 95823
916-427-6669

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

Civil Action No. 2:05-CV-02339-FCD-PAN (JFM)

THE REV. DR. MICHAEL A. NEWDOW, IN PRO PER,;

Plaintiff,
V.

THE CONGRESS OF THE UNITED STATES OF AMERICA,;

PETER LEFEVRE, LAW REVISION COUNSEL;

THE UNITED STATES OF AMERICA,;

JOHN WILLIAM SNOW, SECRETARY OF THE TREASURY,

HENRIETTA HOLSMAN FORE, DIRECTOR, UNITED STATES MINT;

THOMAS A. FERGUSON, DIRECTOR, BUREAU OF ENGRAVING AND PRINTING,;

Defendants, and
PACIFIC JUSTICE INSTITUTE;

Intervenor-Defendant

PLAINTIFF’S RESPONSE TO FEDERAL DEFENDANTS” MOTION TO DISMISS

Date: May 19, 2006
Time: 10:00 am
Judge: Hon. Frank C. Damrell, Jr.

Courtroom:  Number 2
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PRELIMINARY STATEMENT

The Federal Defendants begin their Motion by stating “This is neither a close case nor
a difficult one.” Federal Defendants” Memorandum in Support of Motion to Dismiss
(hereafter “FDM”) at 1:2. With this statement, Plaintiff wholeheartedly agrees. Whether the
Court applies any of the Supreme Court’s tests or — more importantly — adheres to the
magnificent principle of religious equality that those tests are designed to uphold, deciding
whether the United States government has violated the Constitution by choosing a sectarian
religious phrase as the nation’s motto is the easiest case in the world. The question is only
whether or not the Courts will follow the Defendants’ lead in seeking out excuses to justify
that clear constitutional violation.

The Federal Defendants have claimed that (1) the case is controlled by binding
precedent, (2) Plaintiff lacks standing, (3) the claims are barred by sovereign and legislative
immunity, and (4) the federal government may espouse the sectarian, purely religious view
that “In God We Trust.” For continuity, Plaintiff will make his arguments within this

framework.

Newdow v. U.S. Congress ~ April 17,2006  PItf’s Response to Motion to Dismiss ~ Page 1 of 77
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ARGUMENT

I. THERE IS NO CONTROLLING PRECEDENT REGARDING PLAINTIFF’S
RFRA CLAIM. THE ESTABLISHMENT CLAUSE PRECEDENT IS
CONTROLLING, BUT MISTAKEN

A. THERE IS NO CONTROLLING PRECEDENT REGARDING
PLAINTIFF’S RFRA CLAIM.

This case involves the government’s choice of the phrase “In God We Trust” to be the
nation’s motto," and its decision to place that motto on every coin and currency bill. In
deciding this case, it is expected that the Court will adhere to “the canon of constitutional
avoidance,” and, therefore, the constitutional claims will not need to be decided. Dep't of
Hous. v. Rucker, 535 U.S. 125, 134 (2002). That is because there exists a statutory basis for
ruling that the laws under consideration are invalid. 42 U.S.C. § 2000bb et seq. (Religious
Freedom Restoration Act (RFRA)). RFRA wasn’t promulgated until 1993,% and the question

of whether or not the use of “In God We Trust” as the motto and on the money is valid under
RFRA has never been litigated in the Supreme Court or in this Circuit.

Plaintiff’s Free Exercise claim is likely subsumed by the RFRA claim.

B. THE ESTABLISHMENT CLAUSE PRECEDENT IS CONTROLLING,
BUT MISTAKEN

As for the Establishment Clause claim, Plaintiff agrees — as he must — that there is

adverse precedent for the Court to follow in this case. Aronow v. United States, 432 F.2d 242

(9™ Cir. 1970) is directly on point. However, Aronow was decided thirty-six years ago, before
any of the current Supreme Court Establishment Clause tests were introduced. Application of
any of those tests would result in invalidation of the motto and an overruling of Aronow, as
Plaintiff plans to argue in the Court of Appeals. Accordingly, although he expects that the
Court here will likely feel compelled to follow Aronow, Plaintiff is including his contrary
arguments in this Response in order to preserve his right to make those arguments before the

Ninth Circuit panel.

136 U.S.C. § 302 reads, ““In God we trust’ is the national motto.”
2 Pub. L. 103-141, Sec. 2, Nov. 16, 1993, 107 Stat. 1488.
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(1) Aronow Was Wrongly Decided

The opinion in Aronow v. United States, 432 F.2d 242 (9" Cir. 1970) — in which the
laws placing “In God We Trust” on our coinage, currency and official documents were first

challenged — indicates that the lower court (which apparently issued no published opinion)
dismissed the complaint because (a) the plaintiff lacked standing, and (b) “the merits of the
claim of unconstitutionality were insubstantial.” 1d. at 243.

The Circuit Court upheld that ruling, stating right off:

It is quite obvious that the national motto and the slogan on coinage and
currency “In God We Trust” has nothing whatsoever to do with the
establishment of religion. Its use is of a patriotic or ceremonial character and
bears no true resemblance to a governmental sponsorship of a religious
exercise.
1d. Of course this is the heart of the matter, and one would expect some discussion of
substance in defending the oxymoronic-appearing notion that making “In God We Trust” our
nation’s official motto and placing those words on our coins and currency “has nothing
whatsoever to do with the establishment of religion.” This dismissive approach — where
judicial fiat trumps constitutional principle — is reminiscent of another judicial ruling of
similar value:

A statute which implies merely a legal distinction between the white and colored races
-- a distinction which is founded in the color of the two races, and which must always
exist so long as white men are distinguished from the other race by color -- has no
tendency to destroy the legal equality of the two races.

Plessy v. Ferguson, 163 U.S. 537, 543 (1896).

Reading the Aronow opinion, it seems clear that its author did as many jurists do in
Establishment Clause cases — i.e., work backward from a predetermined end, rather than to
simply rely upon “the strength of those universal principles of equality and liberty [to]
provide the means of resolving contradictions between principle and practice.”

First the Aronow Court prepared to “justify” its position by quoting Engel v. Vitale,

370 U.S. 421 (1962):

® Clarence Thomas, An Afro-American Perspective: Toward a “Plain Reading” of the Constitution --
The Declaration of Independence in Constitutional Interpretation, 1987 How L.J. 691, 702 (1987).
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There is of course nothing in the decision reached here that is inconsistent with the
fact that school children and others are officially encouraged to express love for our
country by reciting historical documents such as the Declaration of Independence
which contain references to the Deity or by singing officially espoused anthems which
include the composer’s professions of faith in a Supreme Being, or with the fact that
there are many manifestations in our public life of belief in God. Such patriotic or
ceremonial occasions bear no true resemblance to the unquestioned religious exercise
that the State of New York has sponsored in this instance. Id. at 434 n. 21.
This passage, of course, in no way sustains the claim that “In God We Trust” on our coins and
as our motto is constitutionally permissible. Reciting the words of a document of clear
historical significance, having as our national anthem a song that incidentally mentions the
composer’s religious views, and realizing that there have been and continue to be citizens who
believe in God all have nothing whatsoever to do with government taking an active role in the
establishment of such a belief. Furthermore, Engel held that recitation of a daily school prayer
— which one could also contend has “ceremonial character [that] bears no true resemblance to
a governmental sponsorship of a religious exercise” — is unconstitutional.
The Aronow Court next wrote:

It is not easy to discern any religious significance attendant the payment of a bill with
coin or currency on which has been imprinted “In God We Trust” or the study of a
government publication or document bearing that slogan.
432 F.2d, at 243. Interestingly, the United States Mint,* the congressional committee that
recommended the inclusion of the motto on the currency,” and the man responsible for getting
that subcommittee to consider the matter® all seemed to have no problem whatsoever
discerning that religious significance. Moreover, the Establishment Clause issue is not an

* In the Mint’s Annual Report for the year 2003, for example, it was written that “United States coins
... serve as reminders of the values that all Americans share ... [and] are small declarations of our
beliefs. They showcase how we see ourselves and our sense of sovereign identity. And they serve as
ambassadors of American values and ideals. Accessed at http://
www.usmint.gov/downloads/about/annual_report/2003AnnualReport.pdf on May 8, 2005.

® Rep. Herman P. Eberharter (PA) noted that “the American dollar travels all over the world, into
every country of the world, and frequently gets behind the Iron Curtain, and if it carries this message
in that way I think it would be very good. I think that is one of the most compelling reasons why we
should put it on our currency.” United States Currency Inscription: Hearing on H.R. 619 and related
bills, before the Committee on Banking and Currency, 84™ Cong., 1% Sess. 53 (Tuesday, May 17,
1955).

® Matthew H. Rothert is the man credited with getting those religious words placed on the currency.
His stated purpose was to “affirm our trust in God in such a manner that it will be heard around the
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individual’s paying a bill or studying a document. Rather, it is the government’s unwarranted
placement of “In God We Trust” on the monetary instrument used to pay the bill and on the
document being studied, for “there is a crucial difference between government speech
endorsing religion, which the Establishment Clause forbids, and private speech endorsing
religion, which the Free Speech and Free Exercise Clauses protect.” Westside Community Bd.
of Ed. v. Mergens, 496 U.S. 226, 250 (1990). Yet nowhere in the Aronow decision was that

distinction observed or that purely governmental activity addressed.

The illogic of this “reasoning” can be readily appreciated by analogy, again using Engel.
In that case, the Supreme Court ruled that beginning each school day with a prayer’ is “a
practice wholly inconsistent with the Establishment Clause.” (Id. at 424). Would one really
try to overturn that holding by using:
It is not easy to discern any religious significance attendant the solving of equations in the
math class of a school that started the day with a prayer to God, or the study of literature
in the library of a school that will recite such a prayer the next day.
as his or her argument?

The Court then truly stood logic on its head by attempting to further bolster the
proposition that “In God We Trust” is not religious by noting that President Theodore
Roosevelt felt its religious significance was so great that he personally battled to keep it off
the Nation’s coinage. 432 F.2d, at 243. This was followed by judicial fiat: “the motto has no

theological or ritualistic impact” — footnoted with a passage that says nothing of the sort.?

world.” Camden Man Asks Treasury To Put Religious Motto on Bills, Arkansas Gazette, December 6,
1953, page 10C.

"«Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our
parents, our teachers and our Country.” Engel, at 422.

® The Court’s footnote was comprised of a quote from Leo Pfeffer’s highly-regarded book, Church,
State and Freedom. 432 F.2d, at 244 n.2. Pfeffer’s quote warned of the exact problem in which the
Aronow opinion, itself, engaged, i.e., using Jefferson’s references to the Almighty (in the Declaration
of Independence and his Virginia Religious Freedom statute) to justify constitutional violations of the
Establishment Clause. ““[S]uch reference[s’] ... importance lies in their facile and frequent use to
justify practices that raise substantial and practical church-state problems.”” Id. Turning individuals
into “political outsiders” on the basis of religious belief is precisely such a “substantial and practical
church-state problem.” Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (“Endorsement sends a message
to nonadherents that they are outsiders, not full members of the political community, and an
accompanying message to adherents that they are insiders, favored members of the political
community.”). Jefferson, it may be recalled, specifically noted that the “protection of [religious]
opinion was meant to be universal.” Autobiography of Thomas Jefferson, in Foner PS. Basic Writings
of Thomas Jefferson (Wiley Book Co.: New York; 1944) at 437.
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Continuing, the Court quoted Chief Justice Warren, who made it clear in McGowan v.
Maryland, 366 U.S. 420 (1961) that legislation violates the Establishment Clause when “it can
be demonstrated that its purpose — evidenced either on the face of the legislation, in
conjunction with its legislative history, or in its operative effect — is to use the State’s coercive
power to aid religion.” Aronow, 432 F.2d, at 244 (quoting McGowan, 366 U.S., at 453). In
fact, by all three counts — on its face, by its legislative history and by its operative effect — the

plaintiff in Aronow (as Plaintiff here has already done in his Complaint, and will be able to do

further at trial) could easily have demonstrated that both the purpose and the effect of 36
U.S.C. § 3027 is “to use the State’s coercive power to aid religion.” Yet despite its
acknowledgement that this is the analysis that was required, the Aronow Court just glossed
over the issue, stating simply, “As we have seen, the national motto has no such purpose.”
432 F.2d, at 244.

When did “we” ever see this? How does this work — courts are entrusted with this
enormous power and they figure that means they can just make up statements as they go
along? The fact is that “we” were never given any showing that “the national motto has no
such purpose.” On the contrary, as is detailed in Plaintiff’s Complaint, {1 43-131, the purpose
was clearly, unequivocally and absolutely “to use the State’s coercive power to aid religion.”
It put belief in God — a purely religious belief, denied by millions of Americans —in a
governmentally-favored position that disbelief in God can never attain.

The Aronow Court ended its opinion by citing Walz v. Tax Commission, 397 U.S.
664, 669-70 (1970). One must wonder if the words were read:

[T]he basic purpose of [the Religion Clauses] ... is to insure that no religion be
sponsored or favored, none commanded, and none inhibited.

[W]e will not tolerate either governmentally established religion or
government interference with religion.

[We seek] a benevolent neutrality which will permit religious exercise to exist
without sponsorship.

The Aronow panel even emphasizes a key notion that is violated by having “In God

We Trust” as the national motto:

% As noted, 36 U.S.C. § 302 reads, ““In God we trust’ is the national motto.” The motto was codified at
36 U.S.C. § 186 when Aronow was decided.
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Each value judgment under the Religion Clauses must therefore turn on

whether particular acts in question are intended to establish or interfere with

religious beliefs and practices or have the effect of doing so.

As the history makes clear — and the responses of the public and our governmental
officials corroborate — choosing “In God We Trust” as our national motto (and placing that
phrase on the coins and currency) was unquestionably intended to establish (Christian)
Monotheism as the religious belief of Americans. It has, unconstitutionally, had precisely that

effect.

(2) The Court Decisions in the Challenges to the Motto which Followed Aronow
Have Been No Less Flawed"’

O’Hair v. Blumenthal, 462 F. Supp 19 (W.D. Tex.), aff’d sub nom. O’Hair v. Murray,
588 F.2d 1144 (5" Cir. 1978) (per curiam), cert. denied, 442 U.S. 930 (1979) was the second

attempt to strike down “In God We Trust” as the motto and on the money. The District Court

decision there was as flawed as the Ninth Circuit’s in Aronow, upon which most of the
decision was based. In fact, after some introductory words, including a mention of the three-

prong test enunciated by the Supreme Court in Lemon v. Kurtzman, 403 U.S. 602 (1971), the

District Court simply stated, “That the challenged laws do not in fact run afoul of these
proscriptions has in fact already been decided by the Ninth Circuit in the case of Aronow v.
United States, 432 F.2d 242 (9th Cir. 1970).” The Judge then applied that opinion to Lemon’s
prongs, relying on no evidence whatsoever. Instead, merely by judicial decree, he claimed that
constitutionality was met.

For instance, in regard to Lemon’s first prong — that the law must “reflect a clearly
secular purpose,” 462 F. Supp, at 19 — the Court simply quoted the Aronow court (which, of
course, never discussed any of the relevant history). In regard to the second prong — that the
law must “have a primary effect that neither advances nor inhibits religion,” id. — the analysis
didn’t even receive that much review: “As such it is equally clear that the use of the motto on
the currency or otherwise does not have a primary effect of advancing religion.” 462 F. Supp,
at 20 (emphasis in original)). What other effect can those four words have? Could any four

words have more of a religious effect?

19 Although there is no suggestion that the decisions of other Circuits are “binding” upon this Court,
Plaintiff is placing this discussion here, again for reasons of continuity.
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The O’Hair Court concluded by quoting some completely inconclusive dicta from the
Supreme Court.** Upon appeal, the decision was affirmed with no discussion. See O’Hair v.
Murray, 588 F.2d 1144 (5™ Cir. 1978) (per curiam). Certiorari was denied by the U.S.
Supreme Court, 442 U.S. 930 (1979).

The third attempt to bring to light the unconstitutional nature of these laws was Gaylor
v. United States, 74 F.3d 214 (10" Cir. 1996), cert. denied 517 U.S. 1211 (1996). There,

members of the Freedom from Religion Foundation, Inc., sought declaratory and injunctive

relief against the use of “In God we trust” on United States currency. The lower court began
its opinion by recognizing its duty under Rule 12(b)(6) to “liberally construe all of the
Plaintiff’s pleadings, ... accept all factual allegations as true, and ... draw all reasonable
inferences in favor of the Plaintiffs.” Appendix 2A, at 2. Then, it did absolutely none of those
things. Instead, as with O’Hair, the Court simply “applied” the three-pronged Lemon test
without any analysis vis-a-vis the issues that had been raised.

Seemingly intent on disposing of the case, the Court also pulled out quotes from
various Supreme Court decisions, but reviewed them with an obvious plan to rule against the
Plaintiffs. For instance, Abington School District v. Schempp, 374 U.S. 203 (1963), was

cited. One must wonder how the phrase “In God We Trust” can be permissibly placed on

every coin and dollar bill in a manner consistent with these words of Justice Clark,
Abington’s author:

The place of religion in our society is an exalted one, achieved through a long
tradition of reliance on the home, the church and the inviolable citadel of the
individual heart and mind. We have come to recognize through bitter
experience that it is not within the power of government to invade that citadel,
whether its purpose or effect be to aid or oppose, to advance or retard. In the
relationship between man and religion, the State is firmly committed to a
position of neutrality.

374 U.S., at 226. Similarly, Lemon v. Kurtzman was cited, wherein it was stated that:

A given law might not establish a state religion but nevertheless be one “respecting”
that end in the sense of being a step that could lead to such establishment and hence
offend the First Amendment.

403 U.S., at 612, and

' The minimal value of the Supreme Court dicta allegedly upholding the use of “In God We Trust”
will be discussed at pages 10-18, infra.
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The Constitution decrees that religion must be a private matter for the individual, the
family, and the institutions of private choice.
403 U.S., at 625. How can a Motion to Dismiss possibly be granted in view of such
statements while “draw[ing] all reasonable inferences in favor of the Plaintiffs?” Justice

O’Connor’s concurrence in Lynch v. Donnelly, 465 U.S. 668 (1984), was also referenced.

Surely, the history of “In God We Trust” — as provided in the Complaint in the case at bar —
shows that the “government's actual purpose [wa]s to endorse ... religion ... [and] the practice
under review in fact conveys a message of endorsement.” 465 U.S., at 690 (O’Connor, J.,
concurring). Yet the District Court in Gaylor dismissed the lawsuit.

One would think that County of Allegheny v. ACLU, 492 U.S. 573 (1989) — also cited
by the Gaylor court — would have provided extraordinarily strong support for finding the

motto unconstitutional, since it was distinguished from Lynch because “[h]ere, in contrast, the
creche stands alone: it is the single element of the display on the Grand Staircase.” Id., at 598.
Isn’t Monotheism the “single element” of the motto (which has virtually infinitely greater
exposure than a créche on a staircase in Pittsburgh)? How can one read that, “the
government's use of religious symbolism is unconstitutional if it has the effect of endorsing
religious beliefs.” Id., at 597, and then not even hold a hearing on the subject? Appendix 2A,
at 6.

The last case involving a challenge to the motto was decided just last year.*? Lambeth
v. Bd. of Comm'rs, 407 F.3d 266 (4™ Cir. 2005). In that case, the plaintiffs were suing the
local county board of commissioners for inscribing (in eighteen inch letters) the words, “In

God We Trust” on the Government Center. This, of course, is always problematic for injured
plaintiffs, since — due to Congress’s misdeeds in the 1950s — the motto is the nation’s motto.
Thus, any state or municipality can always defend against a claim of religious bias (which

everyone knows is really what’s behind the efforts to have “In God We Trust” displayed) by

simply alleging that they were motivated by a sense of “patriotism,” “nationalism,” and “love

of country.” Thus, the purpose prong of Lemon v. Kurtzman is essentially unavailable for the

12 An earlier case — in which it appears that the plaintiffs did a very poor job in preparing — was
decided against the plaintiffs in December, 2000 in Kansas. Schmidt v. Cline, 127 F. Supp. 2d
1169 (D. Kan. 2000). That District Court case — which apparently was not appealed — will not be
analyzed.
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Plaintiff’s use.”® Then, because the overwhelming majority of people believe in God, the
overwhelming odds are that the judges will be Monotheists, either incapable of seeing (or
admitting to) the religious effects, or else willing to claim that those effects are overshadowed
by the “secular and patriotic connotations,” 407 F.3d, at 272, that have somehow materialized
out of a 100% religious phrase. As a result, it’s virtually impossible to get to trial to prove the
religious effects, and — like the “purpose prong” — Lemon’s “effects prong” is unavailable as
well. Accordingly, unless the challenge is to a federal defendant, the deck is simply too
deeply stacked against any plaintiff challenging “In God We Trust”.*

In fact, the Lambeth Court made it clear that unless a plaintiff alleges that the
defendant’s claim of a patriotic purpose is pretextual, the lawsuit is virtually certain to be
dismissed:

[TThe Complaint fails to allege that the Board's discussion of the phrase "In

God We Trust™ as the national motto was a pretext for its religious

motivations, and thereby fails to allege that there was no legitimate secular
purpose to the Board's approval of the display.

407 F.3d, at 270. Accordingly, largely because the plaintiffs did not make such an

allegation, the Lambeth Court granted the defendant’s Motion to Dismiss.

(3) All Principled Supreme Court Dicta Support Plaintiff’s Claim

The Federal Defendants contend that “one constant that has emerged time and again as

a point of agreement among the Justices is the constitutionality of the national motto.” FDM,

13 The Lambeth Court, in essence, demonstrated how simple it is for defendants to pass muster under
Lemon’s purpose prong. It even brought up Stone v. Graham, 449 U.S. 39, 41 (1980) (“The Ten
Commandments are undeniably a sacred text in the Jewish and Christian faiths, and no legislative
recitation of a supposed secular purpose can blind us to that fact.”). 407 F.3d, at 270. Isn’t the motto
“undeniably [religious] text?”” So how did a legislative recitation of a supposed secular purpose blind
the Fourth Circuit to that fact?

' This reality should be reason for the courts to have heightened, not diminished, sensitivity to such
claims. A key reason for the Establishment Clause is so that the majority faith does not become
incorporated into government, for that “degrades from the equal rank of Citizens all those whose
opinions in Religion do not bend to those of the Legislative authority.” Madison J. Memorial and
Remonstrance, The Founders’ Constitution, Volume 5, Amendment | (Religion), Document 43, The
University of Chicago Press, citing The Papers of James Madison. Edited by William T. Hutchinson et
al. Chicago and London: University of Chicago Press, 1962--77 (vols. 1--10); Charlottesville:
University Press of Virginia, 1977--(vols. 11--). Accessed on April 13, 2006 at http://press-
pubs.uchicago.edu/founders/documents/amendl_religions43.html.
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at 4:25-26. That’s an overstatement, to say the least. Rarely — as an aside and without a shred
of briefing on the issue — a Justice has merely suggested that this might be the case. If “a
constitutional rule announced sua sponte is entitled to less deference than one addressed on
full briefing and argument,” Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520,
572 (1993) (Souter, J., concurring) (emphasis added), then a mere allusion to a practice

without any discussion whatever or any delving into the facts deserves virtually no deference
at all. This is especially true when twenty-eight of thirty justices have written principled
statements that are completely at odds with government ever making the purely religious
claim that “In God We Trust.” Complaint, Appendix L. In fact, there is literally a mountain of
Supreme Court dicta — based on principle — that runs contrary to the Federal Defendants’
contention. Complaint, Appendix M. Thus, the real “constant ... point of agreement among
the Justices” is the noble one: that our nation’s government shall be eternally vigilant in
ensuring that all religious views — including those of Atheistic American citizens (such as
Plaintiff here) — will be treated with equal respect. As Thomas Jefferson stated of his famous
Virginia Bill for Establishing Religious Freedom, our federal constitution’s “protection of
opinion was meant to be universal.”*

The Supreme Court dicta to which the Federal Defendants allude is nothing more than
an assortment of statements in which individual justices have, at times, fallen prey to the
tendency of people throughout history to “use the machinery of the State to practice [their]
beliefs.” Abington School District v. Schempp, 374 U.S. 203, 226 (1963). It is that tendency —

which one finds among Supreme Court Justices just as it is found among others — that the

Establishment Clause exists to counter.

Even with this reality, “[t]he landmarks of the Supreme Court’s Establishment Clause
jurisprudence over the last fifty years” are not, as the Defendants claim “indelibly etched with
specific and repeated indications that the national motto and its inclusion on United States
money comport with the Establishment Clause.” FDM, at 4:21-24. In fact, the “etchings” are
quite few and barely legible, and none comport with the overwhelming number of principled
statements that conflict with Defendants’ claim. Thus, even were it correct that a majority of

the Justices might have indicated that they would rule that the motto is constitutional — which

1> The Writings of Thomas Jefferson, Memorial Edition (Lipscomb and Bergh, editors)
20 Vols. (Washington, D. C.: Issued under the auspices of the Thomas Jefferson Memorial
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is definitely not the case — those rare statements would find no support within any framework
that the Court has applied in its Establishment Clause jurisprudence. In such situations, even
when holdings are involved, the principles the Justices have enunciated are those the lower
courts should follow: As Defendants, themselves, note, FDM, at 8:14-18, this circuit has
made it clear that:

A lower federal court cannot responsibly decline to follow a principle directly
and explicitly stated by the Supreme Court as a ground of decision and
subsequently applied by the Supreme Court as an integral part of a systematic
development of constitutional doctrine.

United States v. Underwood. 717 F.2d 482, 486 (9" Cir. 1983), cert. denied , 465 U.S. 1036
(1984) (emphasis added). What principle — except that the Constitution can be trampled upon

at will —is being followed when purely religious text, instituted for purely religious purposes,
with purely religious effects, is imposed by government? The contention that the words “In
God We Trust” can pass as the national motto for a country that prides itself on religious
liberty is inane.

The main dictum that holds the Defendants’ attention is found in Justice Blackmun’s
plurality opinion in County of Allegheny v. ACLU, 492 U.S. 573 (1989). There, the Justice

wrote, “Our previous opinions have considered in dicta the motto and the pledge,

characterizing them as consistent with the proposition that government may not communicate
an endorsement of religious belief,” Id., at 602-03. In regard to this sentence, it first bears
noting that it came as a counter to Justice Kennedy’s claim that:

It borders on sophistry to suggest that the ““reasonable’” atheist would not feel
less than a ““full membe[r] of the political community’” every time his fellow
Americans recited, as part of their expression of patriotism and love for
country, a phrase he believed to be false. Likewise, our national motto, "In
God we trust,” 36 U.S.C. § 186, which is prominently engraved in the wall
above the Speaker's dias in the Chamber of the House of Representatives and
is reproduced on every coin minted and every dollar printed by the Federal
Government, 31 U.S.C. 8§ 5112(d)(1), 5114(b), must have the same effect.

Thus, the Defendants’ reference to Brown v. United States, 329 F.3d 664 (9" Cir.), cert.

denied, 540 U.S. 878 (2003), is quite inapposite, inasmuch as that latter case specifically
depended upon “dicta uniform among Justices.” 329 F.3d at 681. There was clearly no

uniformity among the justices on the “In God We Trust” question ... in Allegheny or in any

Association of the United States; 1903-04), 1:67.

Newdow v. U.S. Congress  April 17,2006  PItf’s Response to Motion to Dismiss ~ Page 12 of 77




10

12

14

16

18

20

22

24

Case 2:05-cv-02339-FCD-PAN  Document 39  Filed 04/18/2006 Page 18 of 100

other Supreme Court case. Furthermore, Brown highlighted that the Supreme Court dicta
under consideration in that case were not made “‘casually and without analysis.”” Id. at 680
(citation omitted). “Casually and without analysis” is the perfect description of the dictum of
Justice Blackmun, whose “analysis” consisted merely of references to other opinions where
the question was also never analyzed. The fact is that there is little evidence that any of the
Justices — much less a majority — in Allegheny would have ruled that the motto is
constitutional had they been briefed and seen the incredibly (Christian) Monotheistic history
and current effects.

Of particular note in that case was the fact that the Court was extremely fractured.
Justice Blackmun may well have determined that it was necessary to “deviate from [his]
personal sincere views about the law to secure the most desirable collective decision
possible.”” This is especially true since his statement was at complete odds with all of the

others he’d made throughout his distinguished career — including those in Allegheny itself:

Perhaps in the early days of the Republic these words were understood to protect only
the diversity within Christianity, but today they are recognized as guaranteeing
religious liberty and equality to "the infidel, the atheist, or the adherent of a non-
Christian faith such as Islam or Judaism."

492 U.S., at 590

[T]his Court has come to understand the Establishment Clause to mean that
government may not promote or affiliate itself with any religious doctrine.
492 U.S., at 590

1% The description as given in Findlaw is: “BLACKMUN, J., announced the judgment of the Court and
delivered the opinion of the Court with respect to Parts 111-A, IV, and V, in which BRENNAN,
MARSHALL, STEVENS, and O’CONNOR, JJ., joined, an opinion with respect to Parts | and 11, in
which STEVENS and O’CONNOR, JJ., joined, an opinion with respect to Part 111-B, in which
STEVENS, J., joined, an opinion with respect to Part V11, in which O’CONNOR, J., joined, and an
opinion with respect to Part VI. O’CONNOR, J., filed an opinion concurring in part and concurring in
the judgment, in Part Il of which BRENNAN and STEVENS, JJ., joined, post, p. 623. BRENNAN, J.,
filed an opinion concurring in part and dissenting in part, in which MARSHALL and STEVENS, JJ.,
joined, post, p. 637. STEVENS, J., filed an opinion concurring in part and dissenting in part, in which
BRENNAN and MARSHALL, JJ., joined, post, p. 646. KENNEDY, J., filed an opinion concurring in
the judgment in part and dissenting in part, in which REHNQUIST, C. J., and WHITE and SCALIA,
JJ., joined, post, p. 655.”

17 “In certain contexts, a rational judge will deviate from her personal sincere views about the law to
secure the most desirable collective decision possible.” Caminker, Sincere and Strategic Voting Norms
on Multimember Courts, 97 Mich. L. Rev. 2297, 2299 (1999.
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[A] statute or practice which touches upon religion, if it is to be permissible under the
Establishment Clause, must have a secular purpose; it must neither advance nor inhibit
religion in its principal or primary effect.

492 U.S., at 592

[Endorsement] has been noted that the prohibition against governmental endorsement
of religion "preclude[s] government from conveying or attempting to convey a
message that religion or a particular religious belief is favored or preferred.” Wallace
v. Jaffree, 472 U.S., at 70. (O'CONNOR, J., concurring in judgment) (emphasis
added). Accord, Texas Monthly, Inc. v. Bullock, 489 U.S., at 27, 28 (separate opinion
concurring in judgment) (reaffirming that "government may not favor religious belief
over disbelief" or adopt a "preference for the dissemination of religious ideas™);
Edwards v. Aguillard, 482 U.S., at 593 ("preference” for particular religious beliefs
constitutes an endorsement of religion); Abington School District v. Schempp, 374
U.S. 203, 305 (1963) (Goldberg, J., concurring) ("The fullest realization of true
religious liberty requires that government . . . effect no favoritism among sects or
between religion and nonreligion™).

492 U.S., at 592

Whether the key word is "endorsement,” “favoritism," or "promotion,"” the essential
principle remains the same. The Establishment Clause, at the very least, prohibits
government from appearing to take a position on questions of religious belief or from
"making adherence to a religion relevant in any way to a person's standing in the
political community."

492 U.S., at 593-94 (citation omitted)

[W]hen evaluating the effect of government conduct under the Establishment Clause,
we must ascertain whether "the challenged governmental action is sufficiently likely
to be perceived by adherents of the controlling denominations as an endorsement, and
by the nonadherents as a disapproval, of their individual religious choices."

492 U.S., at 597 (citation omitted)

[W]e have held [the Establishment Clause] to mean no official preference even for
religion over nonreligion.
492 U.S., at 605.

[T]he bedrock Establishment Clause principle [is] that, regardless of history,
government may not demonstrate a preference for a particular faith.
492 U.S., at 605.

Our cases, however, impose no such burden on demonstrating that the government has
favored a particular sect or creed. On the contrary, we have expressly required "strict
scrutiny™ of practices suggesting "a denominational preference,” in keeping with ""the
unwavering vigilance that the Constitution requires™ against any violation of the
Establishment Clause. ("[T]he myriad, subtle ways in which Establishment Clause
values can be eroded"” necessitates "careful judicial scrutiny™ of "[g]overnment

Newdow v. U.S. Congress ~ April 17,2006  PItf’s Response to Motion to Dismiss ~ Page 14 of 77




10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

Case 2:05-cv-02339-FCD-PAN  Document 39  Filed 04/18/2006 Page 20 of 100

practices that purport to celebrate or acknowledge events with religious significance™).
Thus, when all is said and done, JUSTICE KENNEDY'S effort to abandon the
"endorsement” inquiry in favor of his "proselytization™ test seems nothing more than
an attempt to lower considerably the level of scrutiny in Establishment Clause cases.
We choose, however, to adhere to the vigilance the Court has managed to maintain
thus far, and to the endorsement inquiry that reflects our vigilance.

492 U.S., at 608-609 (citations omitted)

[T]he Constitution mandates that the government remain secular, rather than affiliate
itself with religious beliefs or institutions, precisely in order to avoid discriminating
among citizens on the basis of their religious faiths.

492 U.S,, at 610.

It follows directly from the Constitution's proscription against government affiliation
with religious beliefs or institutions that there is no orthodoxy on religious matters in
the secular state.

492 U.S,, at 611

[O]nce the judgment has been made that a particular proclamation of Christian belief,
when disseminated from a particular location on government property, has the effect
of demonstrating the government's endorsement of Christian faith, then it necessarily
follows that the practice must be enjoined to protect the constitutional rights of those
citizens who follow some creed other than Christianity.

492 U.S.,, at 612

Lynch v. Donnelly confirms, and in no way repudiates, the longstanding constitutional
principle that government may not engage in a practice that has the effect of
promoting or endorsing religious beliefs.

492 U.S,, at 621

[T]his kind of government affiliation with particular religious messages is precisely
what the Establishment Clause precludes.
492 U.S., at 601 (n.51)

[T]he availability or unavailability of secular alternatives is an obvious factor to be
considered in deciding whether the government's use of a religious symbol amounts to
an endorsement of religious faith.
492 U.S,, at 618 (n.67)
In fact, when one realizes that Justice Blackmun specifically noted in Allegheny (in
regard to the National Day of Prayer) that “as this practice is not before us, we express no
judgment about its constitutionality,” 492 U.S., at 603 (n.52), it seems clear that his dictum

about dicta cannot merit significant deference at all.
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Finally, the Supreme Court has noted that courts need “the benefit of a full argument
before dealing with [a] question,” Ladner v. United States, 358 U.S. 169, 173 (1958), and that
“[c]onstitutional rights are not defined by inferences from opinions which did not address the
question at issue,” Texas v. Cobb, 532 U.S. 162 (2001). It is extremely doubtful that Justice

Blackmun - or any Justice, for that matter — is fully aware of the history of the passage of the
Act of 1956 (as provided in the instant Complaint) or of the survey results that have been
presented. Complaint, Appendix N. Certainly, that survey and that history — with its repeated
demonstrations that the motto was chosen specifically for its (Christian) Monotheistic
message — reveal that the phrase “In God We Trust” is completely inconsistent “with the
proposition that government may not communicate an endorsement of religious belief.”

If one is to look for dicta which are to be controlling, it would be wisest to seek those
based on principles rather than political or judicial expediency. Thus, the Court might wish to
consider some of the following, in contrast to what the Defendants have offered:

Mr. Madison prepared a “Memorial and Remonstrance,” which was widely circulated
and signed, and in which he demonstrated “that religion, or the duty we owe the
Creator,” was not within the cognizance of civil government.

Reynolds v. U.S., 98 U.S. 145, 163 (1878) (citation omitted).

If there is any fixed star in our constitutional constellation, it is that no official, high or

petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other

matters of opinion or force citizens to confess by word or act their faith therein. If

there are any circumstances which permit an exception, they do not now occur to us.
West Virginia Board of Education v. Barnette, 319 U.S. 624, 642 (1943)

Th[e First] Amendment requires the state to be a neutral in its relations with groups of
religious believers and non-believers.
Everson v. Board of Education, 330 U.S. 1, 18 (1947)

[T]he First Amendment rests upon the premise that both religion and government can
best work to achieve their lofty aims if each is left free from the other within its
respective sphere.

McCollum v. Board of Education, 333 U.S. 203, 212 (1948)

There cannot be the slightest doubt that the First Amendment reflects the philosophy
that Church and State should be separated. And so far as interference with the “free
exercise” of religion and an “establishment” of religion are concerned, the separation
must be complete and unequivocal. The First Amendment within the scope of its
coverage permits no exception: the prohibition is absolute.

Zorach v. Clausen, 343 U.S. 306, 312 (1952)
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We repeat and again affirm that neither a State nor the Federal Government ... can aid
those religions based on a belief in the existence of God as against those religions
founded on different beliefs.

Torcaso v. Watkins, 367 U.S. 488, 495 (1961)

When the power, prestige and financial support of government is placed behind a
particular religious belief, the indirect coercive pressure upon religious minorities to
conform to the prevailing officially approved religion is plain. But the purposes
underlying the Establishment Clause go much further than that. Its first and most
immediate purpose rested on the belief that a union of government and religion tends
to destroy government and degrade religion.

Engel v. Vitale, 370 U.S. 421, 431 (1962)

[The Court] has consistently held that the [Establishment] clause withdrew all
legislative power respecting religious belief or the expression thereof.
Abington School District v. Schempp, 374 U.S. 203, 222 (1963)

The general principle deducible from the First Amendment and all that has been said
by the Court is this: that we will not tolerate either governmentally established religion
or governmental interference with religion.

Walz v. Tax Commission, 397 U.S. 664, 669 (1970)

The history of many countries attests to the hazards of religion’s intruding into the
political arena or of political power intruding into the legitimate and free exercise of
religious belief.

Lemon v. Kurtzman, 403 U.S. 602, 622-623 (1971)

[T]he State is constitutionally compelled to assure that the state-sponsored activity is
not being used for religious indoctrination.
Levitt v. Committee for Public Education, 413 U.S. 472, 480 (1973)

[T]he core rationale underlying the Establishment Clause is preventing *“a fusion of
governmental and religious functions.”
Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 126 (1982)

For just as religion throughout history has provided spiritual comfort, guidance, and
inspiration to many, it can also serve powerfully to divide societies and to exclude
those whose beliefs are not in accord with particular religions or sects that have from
time to time achieved dominance. The solution to this problem adopted by the Framers
and consistently recognized by this Court is jealously to guard the right of every
individual to worship according to the dictates of conscience while requiring the
government to maintain a course of neutrality among religions, and between religion
and non-religion.

Grand Rapids School District v. Ball, 473 U.S. 373, 382 (1985)
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[T]he established principle [is] that the government must pursue a course of complete
neutrality toward religion.
Wallace v. Jaffree, 472 U.S. 38, 60 (1985)

The First Amendment’s Religion Clauses mean that religious beliefs and religious
expression are too precious to be either proscribed or prescribed by the State.
Lee v. Weisman, 505 U.S. 577, 589 (1992)

To determine the object of a law, we must begin with its text, for the minimum
requirement of neutrality is that a law not discriminate on its face. A law lacks facial
neutrality if it refers to a religious practice without a secular meaning discernible from
the language or context.

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993)

The general principle that civil power must be exercised in a manner neutral to
religion ... is well grounded in our case law.
Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687, 704 (1994)

[G]iving sectarian religious speech preferential access to a forum close to the seat of
government (or anywhere else for that matter) would violate the Establishment Clause.
Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995)

A central lesson of our decisions is that a significant factor in upholding governmental
programs in the face of Establishment Clause attack is their neutrality towards
religion.

Rosenberger v. University of Virginia, 515 U.S. 819, 839 (1995)

As we have repeatedly recognized, government inculcation of religious beliefs has the
impermissible effect of advancing religion.
Agostini v. Felton, 521 U.S. 203, 223 (1997)

The mechanism encourages divisiveness along religious lines ... a result at odds with
the Establishment Clause.
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)

(4) There is Nothing Patriotic About Government Making the Purely Religious
Claims that There Exists a God and that “In God We Trust”

Reciting a nation’s motto is certainly “patriotic or ceremonial.” FDM at 5:11. After

all, amotto is “a ... phrase ... inscribed on something as appropriate to or indicative of its
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character or use,” or “a short expression of a guiding principle.”*® Thus, Plaintiff agrees that
to recite the nation’s “guiding principle” is patriotic and ceremonial.

This, however, does not end the analysis, in which the Supreme Court has never fully
engaged. To be permissible, the “guiding principle” chosen as the motto must not violate the
Constitution. “In White Superiority We Trust,” “In Male Dominion We Trust,” “In Jesus We
Trust,” and “In Protestantism We Trust” could all also — on the same “historical” basis as “In
God We Trust” — have been chosen as our national motto. And then, after such a choice, they
would become “patriotic.” Surely that sequence of events isn’t all that is required in deeming
such phrases “constitutional.”

Defendants’ attempts to bolster their argument that the motto is “historical” and
“patriotic” are exceedingly weak. Despite the admonition that “[e]very government practice
must be judged in its unique circumstances to determine whether it constitutes an

endorsement or disapproval of religion,” Lynch v. Donnelly, 465 U.S. 668, 694 (1984)

(O’Connor, J., concurring), Defendants make the standard references to activities that have
little, if any, relationship to the issue in the instant litigation. For instance, they refer to
recitations of the Declaration of Independence and the singing of the national anthem, which
the Supreme Court indicated were constitutional™ in Engel v. Vitale, 370 U.S. 421, 435 n.21

(1962). FDM at 5:11-17. Those approvals — with which Plaintiff, incidentally, is in agreement
— are irrelevant to the case at bar.

The Declaration of Independence is a historical document, and to recite that history is
no different from reciting any other history. For instance, in the Declaration it also refers to
Native Americans as “savages.”?® Would Defendants argue that a motto, “One Nation taken
from Native American Savages” is “patriotic” and “ceremonial? How about the Constitution,
itself, with its “three fifths” clause, Article I, section 2, or its “not exceeding ten dollars for
each Person” term in Article I, section 9. Would “One Nation Where Blacks Are Imported at

a Maximum Duty of Ten Dollars Apiece” be justified by Engel v. Vitale because the

'8 Merriam-Webster OnL.ine, accessed at http://www.m-w.com/dictionary/motto on April 10, 2006.
9 Again, with no analysis.

% Among the charges listed against King George 111 was, “He has excited domestic insurrections
amongst us, and has endeavoured to bring on the inhabitants of our frontiers, the merciless Indian
Savages, whose known rule of warfare, is an undistinguished destruction of all ages, sexes and
conditions.” Accessed on April 10, 2006 at http://www.archives.gov/national-archives-
experience/charters/declaration_transcript.html.
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Constitution, too, is recited in schools? Again, the government doesn’t get to enunciate
whatever constitutionally-impermissible prose it chooses by turning it into the nation’s motto
and then simply labeling it “patriotic” or “ceremonial.”

Furthermore, the Declaration of Independence — like the Star Spangled Banner —is a
complex document that has myriad components. To prevent the recitation or singing of either
because there is a solitary reference to some religious idea would be hostility to religion,
which Plaintiff has never called for in any manner whatsoever. Especially in the national
anthem, which has the religious verbiage buried in its fourth stanza,** the argument that such a
use is comparable to a motto with only one statement — the purely religious claim that “In God
We Trust” — is ludicrous.

Under our Constitution, “[t]he government may not ... lend its power to one or the

other side in controversies over religious ... dogma.” Employment Div. v. Smith, 494 U.S.

872, 877 (1990). The current motto unequivocally violates that constitutional mandate.
Reciting a valid national motto is “patriotic” and “ceremonial.” Reciting one that controverts

the fundamental principles embodied in the Constitution is anything but.

(5) Alluding to Other Constitutional Violations is Not a Proper Means of
Excusing the Violation in the Case at Bar

In 1954, numerous locales had laws requiring that black and white Americans use
different water fountains, cafeterias, motels, theaters, railroad cars and so on. Would it not
have been ridiculous for the Defendants in Brown v. Board of Education, 347 U.S. 483 (1954)

to have contended that those constitutional violations justified the continued segregation in

the public schools? Yet — referring to governmental practices which are precisely as
unprincipled — the Defendants here attempt to make the exact same argument.
That this methodology is flawed can be seen in the very opinion Defendants first cite.

Justice Douglas — in Engel v. Vitale — gave his list of ““*“aids” to religion,”” Engel, 370 U.S. at

437 (Douglas, J., concurring), which were permitted in 1962. Yet “compulsory chapel at the

21 According to a Harris interactive poll, 61% of Americans can’t recite the words of the first stanza.
http://www.tnap.org/factsheet.html, accessed on April 13, 2006. (That the poll involved only the first
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service academies,” id., was ruled unconstitutional a decade later in Anderson v. Laird, 466
F.2d 283 (D.C. Cir. 1972), and “Bible-reading in the schools of the District of Columbia,” 370

U.S. at 437, was ruled unconstitutional the very next year. Abington School District v.

Schempp, 374 U.S. 203 (1963). To be sure, it is getting more and more difficult to uphold the
principles underlying the Religion Clauses as these violations are compounded by added
transgressions of increasing duration. Madison, in fact, foresaw just this problem in his
famous Memorial and Remonstrance:

The free men of America did not wait till usurped power had strengthened
itself by exercise, and entangled the question in precedents. They saw all the
consequences in the principle, and they avoided the consequences by denying
the principle. We revere this lesson too much soon to forget it.?
Thus, the Supreme Court’s recognition that “no one acquires a vested or protected right in
violation of the Constitution by long use, even when that span of time covers our entire

national existence and indeed predates it,” Walz v. Tax Commission, 397 U.S. 664, 678

(1970), ought to be taken to heart, especially for the “first freedom.” It is time to rule that
having a purely religious claim as the nation’s sole motto is as unconstitutional as it is

ridiculous.

(6) The Phrase “In God We Trust” is Not a Mere “Reference” or
“Acknowledgement”

That the motto is a mere “reference” to or “acknowledgement” of our history is
another argument which Defendants attempt to make. See, e.g., FDM, at 5:24 and 26. This is
totally disingenuous. It is the nation’s motto — the “guiding principle” — and it is written in a
form that attributes a purely religious belief to all Americans, including those who (such as
Plaintiff here) explicitly deny the religious belief which is being asserted. “[W]hen

[government] acts it should do so without endorsing a particular religious belief or practice

stanza was confirmed in an April 12, 2006, e-mail from Earl T. Hurrey, Assistant Executive Director,
MENC: The National Association for Music Education, on file with Plaintiff.)

22 Madison J. Memorial and Remonstrance, The Founders’ Constitution, Volume 5, Amendment |
(Religion), Document 43, The University of Chicago Press, citing The Papers of James Madison.
Edited by William T. Hutchinson et al. Chicago and London: University of Chicago Press, 1962--77
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that all citizens do not share.” Wallace v. Jaffree, 472 U.S. 38, 76 (1985) (O’Connor, J.,
concurring).

Referring to incidental dicta from Zorach v. Clauson, 343 U.S. 306 (1952), Defendants
write that “there is little in principle to distinguish ‘In God We Trust’ from ‘So help me God’
or ‘God save the United States and this Honorable Court.”” FDM at 5:27-28. In reality, there

IS an enormous amount to distinguish these latter activities — which are questionable in their
own right — from the one being challenged. First of all, “So help me God” is used by the
individual citizen, not by the government, and it is governmental activity that is the focus of
the Establishment Clause. Turning “In God We Trust” into the national motto and placing that
phrase on the money is governmental activity. Additionally, “so help me God” is optional.
Torcaso v. Watkins, 367 U.S. 488 (1961). There is no individual choice regarding our nation’s

motto ... it is the one Congress decrees, and people who disagree with it are stuck.?

As for the use of “God save the United States and this Honorable Court” — the
constitutionality of which has never been considered — there are also marked differences. For
one thing, this statement is limited only to the given Court, and doesn’t project its claim,
stating that we — referring to all Americans — trust in God. Furthermore, unlike “In God We
Trust” — which wasn’t placed on any coin or currency until 1864,%* and which wasn’t turned
into our national motto until 1956% — the opening of the Court stems from an “unambiguous
and unbroken history of more than 200 years.” Marsh v. Chambers, 463 U.S. 783, 792
(1983).%

(vols. 1--10); Charlottesville: University Press of Virginia, 1977--(vols. 11--). Accessed on May 28,
2005 at http://press-pubs.uchicago.edu/founders/documents/amendI_religions43.html.

% To be sure, if a citizen disagrees with the government over some general policy or philosophical
matter, that’s just too bad. But that disagreement takes on a whole different meaning when pertains to
religion:

Ordinarily political debate and division, however vigorous or even partisan, are normal and
healthy manifestations of our democratic system of government, but political division along
religious lines was one of the principal evils against which the First Amendment was intended
to protect.

Lemon v. Kurtzman, 403 U.S. 602, 622 (1971).

% See, H.R. Rep. No. 662, 84™ Cong., 1 Sess. 3 (1955).

2 Act of July 30, 1956, ch. 795, 70 Stat. 732.

% Of course, in view of the Supreme Court’s pronouncement that “the religious liberty protected by
the Constitution is abridged when the State affirmatively sponsors the particular religious practice of
prayer.” Santa Fe Independent School District v. Doe, 530 U.S. 290, 313 (2000), the continued
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(7) “In God We Trust” is Unequivocally Religious

To no small degree, the Defendants rely on the notion that “In God We Trust” is not
religious. This is simply nonsensical. It says we trust in God.

Referencing Justice Brennan’s opinion in Abington, FDM at 6:5-11, for instance,
Defendants gloss over the fact that the Justice’s discussion is voiced entirely in the
subjunctive. “[The motto] may not offend the [Establishment] clause ... [and] its present use
may well not present that type of involvement which the First Amendment prohibits,”
Abington, 374 U.S. at 303 (among others) (emphases added). This hardly suffices to permit
what is otherwise an obvious constitutional violation.

Perhaps Defendants took their cue from Justice Brennan’s making his comments
regarding the motto under the heading, “Activities Which, Though Religious in Origin, Have
Ceased to Have Religious Meaning.” If judicial notice can’t be taken that the motto has purely
religious meaning to the vast majority of Americans and that it is, in fact, the motto’s
religious meaning that fuels the Defendants’ objections to Plaintiff’s claims, then the Court
may simply look to the materials submitted by the Intervenor Pacific Justice Institute (“PJI,”
which openly admits immediately that “the national motto [is] religious,” PJI Memorandum at
4:14) or the amicus curiae Thomas More Center (“which describes itself as “dedicated to
defending and promoting the religious freedom of Christians.” Unopposed Motion by the
Thomas More Law Center for Leave to File Amicus Curiae Brief at 2:9-10 (emphasis added)).
Alternatively, the Court can look to Plaintiff’s Complaint Appendix N (showing that — by a
two to one margin — Americans believe the motto is religious, and that — by a nearly three to
one margin — Americans believe that the motto endorses a belief in God). If these facts —
along with Complaint Appendices F, G and H, and the 2003 report of the United States Mint*’

(calling the motto a “declaration[n] of our beliefs”) — still do not suffice to demonstrate that

validity of Marsh is questionable. See, also, 3 Wm. & Mary Q. 534, 558 (E. Fleet ed. 1946) (giving the
words of the “Father of the Constitution” — James Madison — who wrote that “[t]he establishment of
the chaplainship to Congs is a palpable violation of equal rights, as well as of Constitutional
principles.”). And even if it is still valid, Marsh remains “[t]he one exception to th[e] consistent
application of the Lemon test,” Edwards v. Aquillard, 482 U.S. 578, 597 n.1 (1987) (Powell, J.,
concurring), and in “a special nook -- a narrow space tightly sealed off from otherwise applicable first
amendment doctrine.” Kurtz v. Baker, 829 F.2d 1133, 1147 (1987) (R.B. Ginsburg, J., dissenting).

2" United States Mint Annual Report for the year 2003, accessed on May 8, 2005, at
http://www.usmint.gov/downloads/about/annual_report/2003AnnualReport.pdf.
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the motto has not lost its religious meaning, then Plaintiff will certainly be able to prove this

fact at trial.

(8) Justice O’Connor’s “only ways” Dictum has had Only One Proponent:
Justice O’Connor

The Defendants refer also to Justice O’Connor’s dictum in Lynch v. Donnelly, 465

U.S. 668, 693, stating that “government acknowledgements of religion,” such as the motto,
“serve in the only ways reasonably possible in our culture, the legitimate secular purposes of
solemnizing public occasions, expressing confidence in the future, and encouraging the
recognition of all that is worthy of appreciation in society.” FDM, at 6:17-22. With all due
respect to Justice O’Connor, this incredibly offensive and insensitive prose highlights the
myopia that even Supreme Court justices can demonstrate when matters of religion are
involved. Would she tell a Jew that “acknowledgements” of Jesus Christ are “the only ways
reasonably possible in our culture ... of solemnizing public occasions.” Would a Catholic be
expected to agree that reading the King James version of the Bible is “the only way
reasonably possible in our culture ... of expressing confidence in the future?” To an Atheist
such as Plaintiff, “acknowledging” a myth equivalent in his mind to the Easter Bunny or the
Tooth Fairy ridicules and makes a mockery of any serious public occasion. Rather than
expressing confidence in the future, it serves as a reminder of a loathsome past, where
persecution and ignorance reigned, and where what he believes is pure nonsense was allowed
to supersede common sense and reason. Encourage the recognition of all that is worthy of
appreciation in society? Perhaps that is the effect for Justice O’Connor and her Monotheistic
compatriots. For Newdow and his religious brethren, however, “acknowledgement” of God
does nothing but denigrate what is worthy of appreciation in society, and the idea that a
judicial officer in this nation can decree that her own religious view is the correct one,
blinding herself to the fact that — especially in religion — there are viewpoints diametrically
opposed to her own, does nothing but give further testimony to the need to scrupulously
uphold the mandates of the Religion Clauses.

It might be noted that the only Justice to ever cite this passage for its essential

meaning has been Justice O’Connor, herself, EIk Grove Unified Sch. Dist. v. Newdow, 542
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U.S. 1, 36 (2004) (O’Connor, J., concurring); County of Allegheny v. ACLU, 492 U.S. 573,
625 (1989) (O’Connor, J., concurring); Wallace v. Jaffree, 472 U.S. 38, 78 (1985) (O’Connor,

J., concurring); and — on at least one occasion — its claims have been openly dismissed:

It has been argued that "[these] government acknowledgments of religion serve, in the
only ways reasonably possible in our culture, the legitimate secular purposes of
solemnizing public occasions, expressing confidence in the future, and encouraging
the recognition of what is worthy of appreciation in society." Lynch, supra, at 693
(O'CONNOR, J., concurring). | fail to see why prayer is the only way to convey these
messages; appeals to patriotism, moments of silence, and any number of other
approaches would be as effective, were the only purposes at issue the ones described
by the Lynch concurrence. Nor is it clear to me why "encouraging the recognition of
what is worthy of appreciation in society" can be characterized as a purely secular
purpose, if it can be achieved only through religious prayer. No doubt prayer is
"worthy of appreciation,” but that is most assuredly not because it is secular. Even
accepting the secular-solemnization explanation at face value, moreover, it seems
incredible to suggest that the average observer of legislative prayer who either
believes in no religion or whose faith rejects the concept of God would not receive the
clear message that his faith is out of step with the political norm.

County of Allegheny, 492 U.S. at 673-74 (Kennedy, J., concurring in part and

dissenting in part).

(9) “Ceremonial Deism” — to the Extent that it Applies — is an Admission of a
Religious Establishment

In their further attempts to find support for the bizarre claim that “In God We Trust”
doesn’t hold religious meaning, Defendants return to Justice Brennan, alluding to his
introduction of the term *“ceremonial deism.” Lynch, 465 U.S. at 716 (Brennan, J., dissenting).
There, Justice Brennan again signals that his words are anything but dispositive, prefacing his
comments by stating that *“I remain uncertain about these questions.” Id. After that preface, he
proposes that the motto — as well as the words, “under God” in the Pledge of Allegiance —
might be a form a “ceremonial deism” ... a term he apparently found in a book review,? in
which the reviewer was quoting a third individual “from my memory of his spoken words, I

hope correctly.”®® According to the reviewer, “ceremonial deism” applies to church-state

%8 «gytherland, Book Review, 40 Ind.L.J. 83, 86 (1964) (quoting Dean Rostow’s 1962 Meiklejohn
Lecture delivered at Brown University).” Lynch, 465 U.S. 668 (1984) at note 24 (Brennan, J.,
dissenting).

940 Ind.L.J. 83, 86.
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problems that “can be accepted as so conventional and uncontroversial as to be
constitutional.”* The fact that unrelated plaintiffs have been offended to such a degree as to
have repeatedly filed lawsuits challenging the motto®* and the Pledge® — as well as the public
outcry and congressional activity that followed the removal of the motto from the Saint-
Gaudens twenty dollar gold coin, Complaint 1 67-79, and the 2002 Pledge of Allegiance
ruling by the Ninth Circuit,* show that these governmental acts are anything but
“conventional and uncontroversial.” Similarly, they have not — as Justice Brennan required for
“ceremonial deism” to apply — “lost through rote repetition any significant religious content.”
Lynch, 465 U.S. at 716 (Brennan, J., dissenting).

Furthermore, the entire notion of “ceremonial deism” needs to be challenged. Placing
a polysyllabic adjective in front of what is impermissible doesn’t suddenly serve to imbue the
offense with constitutionality. “Ceremonial deism” is no more constitutional than “ceremonial
racism” or “ceremonial gender bias.” If anything, that this infraction has become so accepted
that the Defendants are willing to call it “ceremonial” appears as exceedingly strong evidence
for the notion that Monotheism has already become the “established” religion of America, in

no small part due to the government’s use of “In God We Trust.”

% 1d.

31 Aronow v. United States, 432 F.2d 242, 243 (9" Cir. 1970); O’Hair v. Blumenthal, 462 F. Supp. 19,
19-20 (W.D. Tex. 1978), cert. denied, 442 U.S. 930 (1979); Gaylor v. United States, 74 F.3d 214 (10"
Cir. 1996); Lambeth v. Bd. of Comm’rs, 407 F.3d 266 (4" Cir. 2005). Other cases stemming from
objections to the motto have occurred as well. See, e.g., Stevens v. Summerfield, 151 F. Supp. 343
(D.D.C. 1957), aff’d 103 U.S. App. D.C. 201 (D.C. Cir. 1958) (Objection on Establishment Clause
ground to motto on postage stamp).

%2 Lewis v. Allen, 159 N.Y.S.2d 807 (1957); Smith v. Denny, 280 F.Supp. 651 (1968); Sherman v.
Consolidated School Board, 980 F.2d 437 (7" Cir. 1992); Elk Grove Unified Sch. Dist. v. Newdow,
542 U.S. 1 (2004).

% See Complaint, Appendix G.
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II. PLAINTIFF HAS STANDING

A. Standing, Under RFRA, is Statutory

That Plaintiff has standing under RFRA is incontrovertible. Standing is specifically
granted in the statute, under 42 U.S.C. 8 2000bb-1(c)

A person whose religious exercise has been burdened in violation of this

section may assert that violation as a claim or defense in a judicial proceeding

and obtain appropriate relief against a government.
“RFRA does apply to any “person's’ exercise of religion, 42 U.S.C. § 2000bb-1, which
arguably suggests coverage of all individuals subject to the government's jurisdiction.” United

States v. Antoine, 318 F.3d 919, 921 n.1 (9" Cir. 2003).

B. Plaintiff has Standing to Assert His Challenges Under the First
Amendment’s Religion Clauses

(1) Plaintiff’s Injuries are Particularized

Defendants initiate their standing discussion by citing numerous cases for the
proposition that a generalized grievance does not suffice to provide Article 111 standing. FDM,
at 15:18-16:15. This point is absolutely correct ... and irrelevant. Defendants confuse the
concept of a generalized grievance — in which a multitude of individuals are affected in
nonspecific ways — with a particularized injury that affects many, but in a concrete way. “The
fact that other citizens or groups of citizens might make the same complaint ... does not
lessen appellants’ asserted injury.” Public Citizen v. Department of Justice, 491 U.S. 440,
449-50 (1989); “[S]tanding is not to be denied simply because many people suffer the same
injury.” United States v. SCRAP, 412 U.S. 669, 687 (1973). Plaintiff has alleged numerous
concrete, particularized, injuries that are real and actual, that stem directly from the
governmental acts being challenged, and that will be redressed by a favorable decision from
the Court.

Defendants’ argument ignores the fact that a “generalized” act of government may
have individualized effects. The whole concept of protecting “discrete and insular minorities”
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United States v. Carolene Products Co., 304 U.S. 144, 153 n.4 (1938), stems from the
realization that general laws can inflict specific injuries to subsets of the population. There is

nothing to suggest that those minorities can’t be affected in a different manner from an act
that has other, non-injurious, effects on the majority. See, e.g., Minersville School District v.
Gobitis, 310 U.S. 586 (1940) and West Virginia Board of Education v. Barnette, 319 U.S. 624
(1943) (where pledging allegiance to the flag — a practice engaged in by all students — was

found to be a particularized injury to those who found it “offensive.”). Thus, although
Defendants pejoratively characterize the Plaintiff’s being forced by government to confront
(and carry, and have attributed to him) a religious message that he finds offensive by writing:

The psychological harm that plaintiff alleges he suffers as a result of the same
kind of routine, mundane contact with coins and currency that virtually every
person in the United States experiences does not qualify as a sufficiently
particularized, personal and individual injury in fact to support standing under
Acrticle 111.
FDM, at 18:9-13, the fact remains that being forced by government to suffer an indignity —
such as constantly confronting an offensive religious message, attributed to all citizens — is

precisely the sort of particularized harm that gives standing.

(2) Plaintiff has Standing Due to the Violation of Equal Protection

In addition to the other harms provided in the Complaint (and those additional harms
that will be included in an Amended Complaint®), the loss of equal protection engendered by
the challenged governmental acts also gives Plaintiff standing. The Establishment Clause is,
in reality, the first Equal Protection Clause, applied to religion. This can be recognized by

looking at what has been called “the most important document explaining the Founders'

% Further examples and details of the infringements will be provided in an Amended Complaint,
which shall be submitted to the Court on or before May 9, 2006. (The Court’s Order of February 10,
2006 (Docket #21) stated, “Any supplement to the Joint Status Report filed January 25, 2006 may be
filed on or before May 9, 2006.” Inasmuch as the only “supplement” anticipated in the Joint Status
Report (Docket #20) was that given paragraph (d) (stating that Plaintiff was “contemplating amending
his Complaint”), it is assumed that this Amended Complaint is not unexpected by the Court or the
parties. In any event, Plaintiff — as of right — may amend his Complaint as planned. Fed. R. Civ. P.
Rule 15(a).)
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conception of religious freedom:”** James Madison’s famous Memorial and Remonstrance.*®
In that document — a mere five pages in length — the concept of equality is referenced fourteen
times! Why was Patrick Henry’s Bill (against which Madison was remonstrating) improper?
Because, said Madison “the Bill violates that equality which ought to be the basis of every
law,” because “we cannot deny an equal freedom to those whose minds have not yet yielded
to the evidence which has convinced us,” and because the Bill “degrades from the equal rank
of Citizens all those whose opinions in Religion do not bend to those of the Legislative
authority.”’ This focus on equality has not gone unnoticed by the Supreme Court. See, e.g.,
Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 853 (1995) (Thomas, J.
concurring) (“[S]everal of the objections expressed in Madison's Memorial and Remonstrance

Against Religious Assessments ... focus clearly on the bill's violation of the principle of
‘equality,” or evenhandedness.”).

Thus, in addition to the other particularized and concrete harms in this case, there is
the violation of equal protection identical to that in any other civil rights case where equal
protection has been denied. The discrimination against Plaintiff and his religious brethren —
albeit not as manifest (because one can’t tell an Atheist by physical appearance) — is just as

real as it was for the Plaintiff Linda Brown and her racial brethren in Brown v. Board of

Education, 347 U.S. 483 (1954). In fact, even during the time of Brown, when racial prejudice
was far in excess of that seen today, the societal animus towards atheists exceeded that which
existed towards blacks. See, e.q., Complaint Appendix F, at 6 (citing a Gallup poll showing
that while 53% of the population wouldn’t vote for a black candidate in 1958, a whopping
77% wouldn’t vote for an Atheist.) Additionally, at least it was ostensible equality in the
“separate but equal” doctrine under which the racially segregated schools of Brown existed.

No one can contend that the religious views of Atheists are accorded equal respect as

% McConnell M. New Directions in Religious Liberty: “God is Dead and We Have Killed Him!””:
Freedom of Religion in the Post-modern Age. 1993 B.Y.U.L. Rev. 163, 169 (1993).

% The Memorial and Remonstrance has been cited approvingly in thirty-two separate opinions, in
thirty-one separate Supreme Court cases, by fifteen separate Justices. Appendix 2C.

3" Madison J. Memorial and Remonstrance, The Founders’ Constitution, VVolume 5, Amendment |
(Religion), Document 43, The University of Chicago Press, citing The Papers of James Madison.
Edited by William T. Hutchinson et al. Chicago and London: University of Chicago Press, 1962--77
(vols. 1--10); Charlottesville: University Press of Virginia, 1977--(vols. 11--). Accessed on April 14,
2006 at http://press-pubs.uchicago.edu/founders/documents/amendl_religions43.html (emphases
added).

Newdow v. U.S. Congress  April 17,2006  PItf’s Response to Motion to Dismiss ~ Page 29 of 77




10

12

14

16

18

20

22

24

26

28

30

32

34

Case 2:05-cv-02339-FCD-PAN  Document 39  Filed 04/18/2006 Page 35 of 100

compared with the religious views of Monotheists in a nation that has as its motto, “In God
We Trust,” and which places that purely (Christian) Monotheistic dogma on thirty-seven
million currency notes*® and twenty-eight billion coins® every year.

While discussing Brown, it might be worthwhile to consider the extraordinarily
different approach Defendant United States has taken in this civil rights case as opposed to the
one from half a century ago. In that earlier case, the United States wrote:

In recent years the Federal Government has increasingly recognized its special
responsibility for assuring vindication of the fundamental civil rights
guaranteed by the Constitution. The President has stated: “We shall not * * *
finally achieve the ideals for which this Nation was founded so long as any
American suffers discrimination as a result of his race, or religion, or color, or
land of origin of his forefathers. * * * The Federal Government has a clear
duty to see that constitutional guarantees of individual liberties and of equal
protection under the laws are not denied or abridged anywhere in our Union.”

Brief for amicus curiae United States at 2, Brown v. Board of Education, 347 U.S. 483 (1954)

(hereafter “US1952 Brown brief”) (citing President Truman’s Message to the Congress,
February 2, 1948, H. Doc. No. 516, 80™ Cong., 2d sess., p. 2). One need not wonder long

which approach to the Constitution — that which the United States took in Brown or the one it

has take in the instant litigation — is the one which makes Americans proud.
The United States, in Brown, didn’t end its noble prose there. On the contrary,

inspiring statements pervaded its amicus Brief in that seminal case:

Recognition of the responsibility of the Federal Government with regard to
civil rights is not a matter of partisan controversy, even though differences of
opinion may exist as to the need for particular legislative or executive action.
Few Americans believe that government should pursue a laissez-faire policy in
the field of civil rights, or that it adequately discharges its duty to the people so
long as it does not itself intrude on their civil liberties. Instead, there is general
acceptance of an affirmative government obligation to insure respect for
fundamental human rights.*°

The constitutional right invoked in these cases is the basic right, secured to all
Americans, to equal treatment before the law. The cases at bar do not involve
isolated acts of ... discrimination by private individuals or groups. On the

% http://www.ustreas.gov/education/fag/currency/production.shtml, accessed on April 14, 2006.
%9 http://www.ustreas.gov/education/fag/coins/production.shtml, accessed on April 14, 2006.
0 US1952 Brown brief, at 2.
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contrary, it is contended in these cases that [the government] unconstitutionally
discriminate[s] against [Atheists] solely because of [religion].*

This contention raises questions of the first importance in our society. For
[religious] discriminations imposed by law, or having the sanction or support
of government, inevitably tend to undermine the foundations of a society
dedicated to freedom, justice and equality. The proposition that all men are
created equal is not mere rhetoric. It implies a rule of law — an indispensable
condition to a civilized society — under which all men stand equal and alike in
the rights and opportunities secured to them by their government. Under the
Constitution every agency of government, national and local, legislative,
executive, and judicial, must treat each of our people as an American, and not
as a member of a particular group classified on the basis of [religion] or some
other constitutional irrelevancy. The color of a man’s skin — like his religious
beliefs or his political attachments, or the country from which he or his
ancestors came to the United States — does not diminish or alter his legal status
or constitutional rights. “Our Constitution is [religion-]blind, and neither
knows nor tolerates classes among citizens.”*?

Interestingly, Defendant United States then, in its Brown amicus brief, noted that

“[t]he problem of ... discrimination is particularly acute in the District of Columbia, the
nation’s capital. This city is the window through which the world looks into our house.”
US1952 Brown brief, at 4. This “particularly acute” status certainly applies in as much force
to the fact that the sectarian religious phrase, “In God We Trust,” is our nation’s motto and on
each coin and currency bill, through which the billions of people who don’t travel to our
shores also, “loo[k] into our house.” Defendant continued, quoting the President in stating that
the District of Columbia, “should be a true symbol of American Freedom and democracy for
our own people, and for the people of the world.” 1d. (citing President Truman’s Message to
the Congress, February 2, 1948, H. Doc. No. 516, 80" Cong., 2d sess., p. 5). Shouldn’t our

motto and our money be the same?

“ |d., at 3. [Plaintiff has obviously changed (in brackets) the references to race to those pertaining to
religion, which — according to the Constitution — is treated in a like manner. “Under our Constitution
distinctions sanctioned by law between citizens because of race, ancestry, color or religion ‘are by
their very nature odious to a free people whose institutions are founded upon the doctrine of
equality.”” Bell v. Maryland, 378 U.S. 226, 288 (Goldberg, J., concurring) (citation omitted).]

%2 1d., at 3 (italicized emphasis in original; bold emphasis added). [Again, to prove his point, Plaintiff
has changed (in brackets) the original racial verbiage to religious verbiage.] The quote is footnoted as:
“Mr. Justice Harlan in Plessy v. Ferguson, 163 U.S. 537, 559. Regrettably, he was speaking only for
himself, in dissent.” And regrettably, the government is speaking for itself in this case, in complete
contradistinction to its words in Brown.
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Along these lines, the United States also pointed out how, for “dark-skinned foreign
visitors,” segregation was “of considerable embarrassment.” 1d., at 5. Why is it that Defendant
United States shows no such consideration for Atheistic foreign visitors who are at risk of
confronting the phrase “In God We Trust” virtually every time they go to make a purchase
during their visits. If:

The United States is trying to prove to the people of the world, of every

nationality, race, and color, that a free democracy is the most civilized and

most secure form of government yet devised by man. We must set an example

for others by showing firm determination to remove existing flaws in our

democracy.*
then why isn’t the flaw that places — as the nation’s motto — government’s imprimatur upon a
purely religious concept that excludes people due to their religious beliefs one that Defendant
United States also seeks to remedy? “When the government puts its imprimatur on a
particular religion, it conveys a message of exclusion to all those who do not adhere to the
favored beliefs.” Lee v. Weisman, 505 U.S. 577, 606 (1992) (Blackmun, J., concurring)

(footnote omitted). It was certainly appropriate for the United States to acknowledge that

there was a view, “that the United States is hypocritical in claiming to be the champion of

democracy while permitting practices of racial discrimination here in this country.” US1952

Brown brief, at 7 (citing the Secretary of State’s “Letter to the Attorney General, dated

December 2, 1952.””). Why not acknowledge that the hypocrisy is no less when — while

holding itself out to the world as the model of religious freedom — it chooses for its motto (out

of the virtually endless other possibilities) a phrase that is purely religious and exclusionary?
The United States also cited from the Secretary of State’s Letter that:

Other peoples cannot understand how such a practice can exist in a country
which professes to be a staunch supporter of freedom, justice, and democracy.
The sincerity of the United States in this respect will be judged by its deeds as
well as by its words.

1d., at 8. Where is the desire for that sincerity when the question is religious belief, rather than

race?

In its Brown brief, Defendant United States made much of the issue that the “separate
but equal” doctrine didn’t apply because there were unchallenged “findings of inequality in

those cases [that] make it unnecessary to go further in order to establish that plaintiffs’
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constitutional rights have been violated.” US1952 Brown brief, at 11. Is that inequality any

less evident when the government claims there is a God in a nation with both theistic and
Atheistic inhabitants?

Defendants might try to argue that Brown — because it involved children — is not
applicable in the instant case. Besides being a claim that has no basis in the Constitution, it
should be noted that Defendant United States — arguing in Brown that Plessy v. Ferguson, 163

U.S. 537 (1896) was wrongly decided — impliedly indicated the opposite (inasmuch as Homer
Plessy was an adult). US1952 Brown brief, at 13-14. Moreover, it explicitly indicated the

opposite as well:

To be sure, those cases involved university graduate and professional schools,
but nothing in the language or history of the Fourteenth Amendment could
support a constitutional distinction between universities on the one hand, and
public elementary or high schools on the other.

US1952 Brown brief, at 18-19.

The notion of equality — which seems to mean little to Defendant in the case at bar —

was emphasized by the United States in Brown: “The constitutional requirement is that of

equality, not merely in one sense of the word but in every sense.” Id., at 17-18. Quoting
Shelley v. Kraemer, 334 U.S. 1, 23 (1948), Defendant highlighted:

Whatever else the framers sought to achieve, it is clear that the matter of
primary concern was the establishment of equality in the enjoyment of basic
civil and political rights and the preservation of those rights from
discriminatory action on the part of the States ...

US1952 Brown brief, at 22.
What is particularly noteworthy is the fact that the “history” argument proffered by the
United States is precisely the one they argued against in Brown:

"Separate but equal” is sometimes described as an "ancient” doctrine of
constitutional law. But its antiquity dates not from the adoption of the
Fourteenth Amendment in 1866 but from a judicial expression which did not
make its appearance in the reports of this court until 1896.

US1952 Brown brief, at 22. A thirty-three year delay, then, is significant because “ ‘the

history of the times when they were adopted, and the general objects they plainly sought to

accomplish’ may have become blurred by the passage of time.” 1d., at 22-23. Yet the

3 US1952 Brown brief, at 6.
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“antiquity” of “In God We Trust” dates not from the adoption of the First Amendment in
1791, but from its first use on the coins in 1864, a seventy-three year delay. And its
designation as the motto took place in 1956 — a delay of 155 years. One would think that a lot
more “blurring” is likely to have occurred with these greater time intervals.

Perhaps most encouraging to read is the United States’ agreement with Plaintiff’s
contention that the “power, prestige and financial support of government” really does make a
(traceable) difference. See Complaint at 1 183, 184, 278, 279. Although it is argued now that
Plaintiff lacks standing (see, e.q., FDM at 18:15-19 (contending that being degraded and
turned into “political outsiders” isn’t a significant injury); FDM at 19:9-21:1 (contending that
Plaintiff’s injuries aren’t traceable to the government’s use of “In God We Trust” as the motto
and on the money); and FDM 21:2-23:6 (contending that Plaintiff’s injuries wouldn’t be
redressed by a favorable decision)), that was hardly the United States’ contention in Brown:

Although legislation may not be able to "eradicate" racial prejudice, experience
has shown that it can create conditions favorable to the gradual elimination of
racial prejudice; or it can, on the other hand, strengthen and enhance it. As the
Supreme Court of California has said, the way to eradicate racial tension is not
“through the perpetuation by law of the prejudices that give rise to the
tension,” Even if statutes cannot in themselves remove racial antagonisms,
they cannot constitutionally exacerbate such antagonisms by giving the
sanction of law to what would otherwise be private acts of discrimination.

US1952 Brown brief, at 24 (citing Peres v. Sharp, 32 Cal. 2d 711, 725 (1948)). The goal,
wrote the United States, is:

“to advance in its standards of what is deemed reasonable and right.
Representing as it does a living principle, due process is not confined within a
permanent catalog of what may at a given time be deemed the limits or
essentials of fundamental rights.” Wolf v. Colorado, 338 U.S. 25, 27. * * * |
the provisions of the Constitution ... [have] significance [which] is vital not
formal. ...” Gompers v. United States, 233 U.S. 604, 610.

In sum, the doctrine ... is an unwarranted departure, based on dubious
assumptions of fact combined with a disregard of the basic purposes of the
Fourteenth Amendment, from the fundamental principle that all Americans,
whatever their race or color, stand equal and alike before the law. The rule of
stare decisis does not give it immunity from reexamination and rejection.

US1952 Brown brief, at 25-26.
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The foregoing makes one wonder about Defendants’ discussion of Justice O’Connor’s
“outsider” test. FDM, at 18:14-19:8. Is being branded a “political outsider” a significantly
different harm than being branded “inferior,” which the United States recognized as an injury
in its Brown amicus brief:

Segregation of white and colored children in public schools has a detrimental
effect upon the colored children. The impact is greater when it has the sanction
of the law; for the policy of separating the races is usually interpreted as
denoting the inferiority of the Negro group.

US1952 Brown brief, at 12 (citing District Court decision);

The very fact that colored people are singled out * * * is practically a brand
upon them, affixed by the law, an assertion of their inferiority, and a stimulant
to that race prejudice which is an impediment to securing to individuals of the
race that equal justice which the law aims to secure to all others.

1d., at 21 (citing Strauder v. W. Va., 100 U.S. 303, 308 (1880)).

Also puzzling is Defendants’ apparent suggestion that a plaintiff can be the victim of
an Establishment Clause violation, yet not have standing:

The fact that the complaint frames allegations of injury in language that evokes
the Supreme Court’s Establishment Clause jurisprudence does not create
standing in this case. As noted above, plaintiff repeatedly alleges that the motto
“degrades” him and other atheists and makes them feel like “political
outsiders.” As plaintiff acknowledges, Justice O’Connor has used similar
language to explain in general terms what may constitute a violation of the
Establishment Clause.

FDM, at 18:14-19. This seems especially bizarre in view of the fact that at least one

commentator has recognized that, under Justice O’Connor’s analysis:

A person who perceives that a law endorses a religious belief which he does
not accept, and who thus feels like an "outsider," has suffered precisely the
kind of injury that the establishment clause, in O'Connor's view, is designed to
prevent; and he should therefore have standing to challenge the law.
Smith SD. Symbols, Perceptions, and Doctrinal Illusions: Establishment Neutrality and the
"No Endorsement™ Test, 86 Mich.L.Rev. 268, 300 (1987).
In any event, Defendants seem to miss the point. It is not that a plaintiff has a

“generally available grievance about government.” FDM, at 15:22; has an “injury to one’s
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feelings,” 1d., at 17:1; or “feels like a political outsider.” Id., at 19:3. It’s that the government
causes those feelings on the basis of its endorsing a particular religious belief. The First
Amendment — in setting aside religion as a subject different from all others — demonstrates
that the Framers intended to treat that one realm of human thought and opinion differently:

The First Amendment protects speech and religion by quite different
mechanisms. ... The Free Exercise Clause embraces a freedom of conscience
and worship that has close parallels in the speech provisions of the First
Amendment, but the Establishment Clause is a specific prohibition on forms of
state intervention in religious affairs, with no precise counterpart in the speech
provisions. The explanation lies in the lesson of history that was and is the
inspiration for the Establishment Clause, the lesson that, in the hands of
government, what might begin as a tolerant expression of religious views may
end in a policy to indoctrinate and coerce. A state-created orthodoxy puts at
grave risk that freedom of belief and conscience which are the sole assurance
that religious faith is real, not imposed.

Lee v. Weisman, 505 U.S. 577, 591-92 (1992) (citation omitted).

(3) Plaintiff’s Injuries are Traceable to the Challenged Conduct

In regard to Defendants’ contention that the injuries alleged are not sufficiently
traceable to their conduct, this Circuit has made it clear that “to prove an injury in fact under
Acrticle 111 of the Constitution, the plaintiff need only allege an injury that is “fairly traceable’
to the wrongful conduct.” Doe v. Madison Sch. Dist. No. 321, 177 F.3d 789, 793 (9th Cir.

1999) (en banc). Plaintiff will again point out (as just done at page 34, supra) that Defendant

United States found these same injuries traceable in Brown v. Bd. of Educ.** Additionally —

*“ Arguing contrary to their own claims in Brown, Defendants — in their footnote 15 (FDM, at 21:19-
26) — cite to Allen v. Wright, 468 U.S. 737 (1984). This is totally misplaced, inasmuch as Allen
specifically refers to the “stigmatizing injury often caused by racial discrimination [and that t]here can
be no doubt that this sort of noneconomic injury is one of the most serious consequences of
discriminatory government action and is sufficient in some circumstances to support standing. Our
cases make clear, however, that such injury accords a basis for standing only to ‘those persons who are
personally denied equal treatment’ by the challenged discriminatory conduct.” 468 U.S., at
755(citation omitted). Plaintiff here is clearly one who is personally denied that equal treatment.

As for the contention that Plaintiff’s Complaint “portrays the cause-and-effect relationship as
running in the opposite direction,” FDM, at 21:23-25, Plaintiff would recommend that Defendants
review their history books. The whole issue of church-state melding is that the biases and prejudices of
the one reinforce the biases and prejudices of the other. The Crusades, the Inquisition, the St.
Bartholomew’s Day Massacre, the Thirty Years War — none would have occurred had the
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besides being made to feel like a “political outsider” on the basis of religious belief — it is
clear that being forced to carry the (Christian) Monotheistic motto on his person, to
proselytize for (Christian) Monotheism, to be forced to confront (Christian) Monotheism
while engaged in numismatics, and to suffer all the other listed infringements of the
Establishment and Free Exercise Clauses (individually and as a minister) are all directly
traceable to the government’s decision to place “In God We Trust” on the coins and currency.

(4) Plaintiff’s Injuries Will be Redressed by the Appropriate Court Order

Obviously, all of the above injuries will cease once Defendants’ espousal of
(Christian) Monotheism is terminated.* Along these lines, it might be appropriate here to note
that Plaintiff is agreeable to having Defendants simply change the dies and plates so that only
the new coins and currency notes are (Christian) Monotheism-free, and to allow those
currently in circulation to simply disappear by attrition. Although Plaintiff believes a case can
be made for requiring the immediate replacement of all coins and currency in circulation, just
letting the public know that the religious views of Atheists (and Buddhists, Pantheists, etc.)
are being respected would go a long way towards creating the equality which Plaintiff seeks.
Of course, sufficient numbers of (Christian) Monotheism-free coins and currency will be
immediately required so that Plaintiff and his ministry will no longer have to countenance the

extreme free-exercise burdens now present.

governmental leaders not followed — and led — the cries of the people. Anti-Catholic bias virtually
defined the founding of our nation, and it persisted until finally (with a very charismatic John Kennedy
eking out a victory over Richard Nixon) “the power, prestige and financial support of government”
began sending the message that Catholics aren’t all that bad, after all. The results can be seen in the
Gallup polls referenced in Complaint Appendix F. In 1958, after two hundred years, 22% of the
population still wouldn’t vote for a Catholic. Before the century was out — after President Kennedy’s
remarkable popularity — the number fell to 4%. (The same phenomenon occurred with Blacks when
the government put an end to segregation.) Plaintiff simply wants that same “level playing field” for
those not espousing (Christian) Monotheism.

4 Defendants, in their footnote #28, FDM, at 42:17-21, speak of the “typical remedy for a viable Free
Exercise or RFRA claim.” Plaintiff agrees that this case is not typical — except for these governmental
acts endorsing (Christian) Monotheism, government never so blatantly violates the religion clauses.
That is why the remedy in this case — ending the blatant endorsement — is different from a “typical”
Free Exercise or RFRA claim.
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(5) Plaintiff has Taxpayer Standing

Plaintiff continues to assert a taxpayer basis for his claims. Not totally familiar with all
of the processes and procedures of the Defendants, discovery is necessary to determine
precisely what additional funds are spent in adding “In God We Trust” to the money as well
as in preparing the various documents that contain that religious phrase. Nonetheless, it has
been reasonably alleged that tax dollars — raised and distributed pursuant to Article I, section
8’s taxing and spending clause — are used in furthering the religious message that “In God We
Trust.”

Doe v. Madison Sch. Dist. No. 321, 177 F.3d 789 (9th Cir. 1999) (en banc) —
employed by Defendants to indicate that Plaintiff does not have taxpayer standing — actually

supports his claim. In Doe, as Defendants note, the plaintiff did not claim that there were
specific expenditures for the challenged action. Plaintiff here does: tax money is spent for the
specific act of placing “In God We Trust” on the coins and currency, and for the specific acts
of placing those words on governmental documents. He intends to show that governmental
agents spend specific hours on those specific tasks. That is all that Doe requires. “To establish
such a challenge, a plaintiff must demonstrate that the “activity ... adds any sum whatever to
the cost” of the given activity.” 177 F.3d, at 793-94. Plaintiff is alleging he will demonstrate
exactly that.
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III. THE DEFENDANTS’ CONSTITUTIONAL AND STATUTORY VIOLATIONS
ARE NOT SHIELDED BY CLAIMS OF IMMUNITY

A. Sovereign Immunity Has Been Explicitly Waived in Plaintiff’s RFRA
Claim

After providing citations to five cases, all of which explicitly state that sovereign
immunity does not exist when it is waived — United States v. Mitchell, 445 U.S. 535, 538

(1980) (“It is elementary that ‘[the] United States, as sovereign, is immune from suit save as it
consents to be sued’”) (citation omitted); Kaiser v. Blue Cross of Cal., 347 F.3d 1107, 1117
(9th Cir. 2003) (“The United States, including its agencies and its employees, can be sued

only to the extent that it has expressly waived its sovereign immunity.”); Lane v. Pena, 518
U.S. 187, 192 (1996) (“A waiver of the Federal Government's sovereign immunity must be

unequivocally expressed in statutory text.”); Federal Deposit Ins. Corp. v. Meyer, 510 U.S.

471, 475 (1994) (“Absent a waiver, sovereign immunity shields the Federal Government and
its agencies from suit.”); Baker v. United States, 817 F.2d 560, 562 (9th Cir. 1987), cert.
denied, 487 U.S. 1204 (1988) (“The United States can be sued only to the extent that it has

waived its sovereign immunity.”) — Defendants write that “Plaintiff has identified, and can

identify, no statute waiving the sovereign immunity of Congress for the claims he asserts. The
Legislative Branch defendants, therefore, are immune.” FDM, at 28:14-15. Inasmuch as
RFRA explicitly waives immunity, Defendants’ argument seems to ring quite hollow.

42 U.S.C. § 2000bb-1(c) specifically states, “A person whose religious exercise has
been burdened in violation of this section may assert that violation as a claim or defense in a
judicial proceeding and obtain appropriate relief against a government.” 42 U.S.C. § 2000bb
(b)(1) makes it clear that the statute applies to “all” relevant cases: “The purposes of this
chapter are to restore the compelling interest test as set forth in Sherbert v. Verner, 374 U.S.
398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee its application in

all cases where free exercise of religion is substantially burdened.” (emphasis added). 42

U.S.C. § 2000bb (b)(2) gives a second purpose: “to provide a claim or defense to persons
whose religious exercise is substantially burdened by government.” “Government” is defined
in 42 U.S.C. § 2000bb-2, and includes the unequivocal statement that, “the term ‘government’
includes a branch, department, agency, instrumentality, and official (or other person acting

under color of law) of the United States.” That Plaintiff may sue Defendants — seeking, as he
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has, equitable relief — is, therefore, not in question. Webman v. Fed. Bureau of Prisons, No.
05-5031 (D.C. Cir. Decided March 28, 2006).

B. Defendants are Not Protected by Immunity in the Constitutional Claims

Although legislative and sovereign immunity are both fundamental components of our
governmental framework, it must be recalled that, as James Madison stated:

If we advert to the nature of Republican Government, we shall find that the
censorial power is in the people over the Government, and not in the
Government over the people.
Gravel v. United States, 408 U.S. 606, 641 (1972) (Douglas, J., dissenting) (quoting Brant,
The Madison Heritage, 35 N. Y. U. L. Rev. 882, 900 (1960)). Consequently, the federal

courts reign in the legislative branch’s constitutional transgressions virtually every term.*®

It should also be appreciated that Establishment Clause cases are quite unique in
regard to immunity issues. Normally, Congress’s extra-constitutional acts can be challenged
by naming an “inferior” agency or official. With the Establishment Clause, however, the
situation is quite different, since Congress can blatantly violate the Constitution without the
interposition of any additional actor, merely by its declarations and/or its internal practices.

As Justice Brennan noted in Marsh:

“® See, e.g., United States v. Booker, 543 U.S. 220 (2005) (Congress’s federal sentencing guidelines
violated Sixth Amendment’s protections for criminal defendants); McConnell v. FEC, 540 U.S. 93
(2003) (Portions of Bipartisan Campaign Reform Act held unconstitutional); United States v.
Morrison, 529 U.S. 598 (2001) (Congress exceeded its authority under the Commerce Clause and
Section 5 of the Fourteenth Amendment with the passage of its Violence Against Women Act); Legal
Servs. Corp. v. Velazquez, 531 U.S. 533 (2000) (Clause in Rescissions and Appropriations Act
violated the First Amendment); Greater New Orleans Broad. Ass’n v. United States, 527 U.S. 173
(1999) (Federal broadcasting restriction violated First Amendment); Clinton v. City of New York, 524
U.S. 417 (1998) (Line Item Veto Act violated the Constitution’s Presentment Clause); City of Boerne
v. Flores, 521 U.S. 507 (1997) (Religious Freedom Restoration Act exceeded Congress’s powers
under Section 5 of the Fourteenth Amendment and unlawfully infringes on the separation of powers);
United States v. National Treasury Emples. Union, 513 U.S. 454 (1995) (Congress’s ban on
governmental employees’ acceptance of honoraria violated First Amendment); New York v. United
States, 505 U.S. 144 (1992) (Radioactive Waste Policy Act violated Tenth Amendment); Metropolitan
Wash. Airports Auth. v. Citizens for Abatement of Aircraft Noise, 501 U.S. 252 (1991) (Airports Act
violated separation of powers doctrine); etc. In fact, the Supreme Court has felt it appropriate to
declare unconstitutional laws where both of the other two arms of government have deemed the
challenged enactment valid. See, e.g., Panama Refining Co. v. Ryan, 293 U.S. 388 (1935).
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Most of the provisions of the Bill of Rights, even if they are not generally

enforceable in the absence of state action, nevertheless arise out of moral

intuitions applicable to individuals as well as governments. The Establishment

Clause, however, is quite different. It is, to its core, nothing less and nothing

more than a statement about the proper role of government in the society that

we have shaped for ourselves in this land.

463 U.S. at 802 (Brennan, J., dissenting). Thus — unless we are to assume that when the
Framers wrote that “Congress shall make no law respecting an establishment of religion” they
meant for Congress to be able to make any law they wish respecting an establishment of
religion — a waiver of congressional immunity must be inherent in the Establishment Clause
itself,

To illustrate this, consider the prototypical Establishment Clause violation: “We, the
Congress of the United States, do hereby establish Protestantism to be the official religion of
the Nation.” If the Establishment Clause was intended by the Framers to be effective in
preventing that which it forbids, then it makes no sense to say that there is no recourse when
what it forbids occurs:

It would declare that an act, which, according to the principles and theory of
our government, is entirely void; is yet, in practice, completely obligatory. It
would declare, that if the legislature shall do what is expressly forbidden, such
act, notwithstanding the express prohibition, is in reality effectual. It would be
giving to the legislature a practical and real omnipotence, with the same breath
which professes to restrict their powers within narrow limits. It is prescribing
limits, and declaring that those limits may be passed at pleasure.

Marbury v. Madison, 5 U.S. at 178. This sentiment has been stated alternatively in other

cases:

[A] court’s power to enjoin invasion of constitutionally protected interests
derives directly from the Constitution.

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 404

(1971) (Harlan, J., concurring); and

[W]hen the Constitution is ambiguous or silent on a particular issue, this Court
has often relied on notions of a constitutional plan -- the implicit ordering of
relationships within the federal system necessary to make the Constitution a
workable governing charter and to give each provision within that document
the full effect intended by the Framers.
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Nevada v. Hall, 440 U.S. 410, 433 (1979) (Rehnquist, C.J., dissenting). Obviously, turning
the Establishment Clause into a nullity does not give that provision “the full effect intended

by the Framers.”

(1) Defendants are Not Protected by Speech or Debate Clause Immunity

It should first be noted that Defendants Snow, Fore and Ferguson are Executive
branch employees, and, therefore, congressional Speech or Debate immunity is not applicable
to them. Nor does it apply to the United States.

In considering the immunity that accrues to Congress, the statement that, “[I]egislative
immunity does not, of course, bar all judicial review of legislative acts” should immediately
be kept in mind. Powell v. McCormack, 395 U.S. 486, 503 (1969). Thus, although “[t]he

Speech or Debate Clause has been read ‘broadly to effectuate its purposes’” (Doe v.

McMillan, 412 U.S. 306 (1973) (citation omitted)), its purpose is to preclude “prosecutions
that directly impinge upon or threaten the legislative process” (Gravel v. United States, 408
U.S. 606, 616 (1972)), or interfere with Congress “in relation to the business before it”

(Kilbourn v. Thompson, 103 U.S. 168, 204 (1881)). Performing a clearly unconstitutional act

cannot, in any way, be considered part of “the legislative process” or related to “the business
before” the House or Senate. Furthermore, even when the act is “clearly legislative in nature,”
it is only the legislators who are granted the immunity. The illicit acts are still subject to
judicial review:

In Kilbourn, the Speech or Debate Clause protected House Members who had
adopted a resolution authorizing Kilbourn’s arrest; that act was clearly
legislative in nature. But the resolution was subject to judicial review insofar as
its execution impinged on a citizen’s rights as it did there. That the House
could with impunity order an unconstitutional arrest afforded 