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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

Civil Action No. 2:05-CV-00017-LKK-DAD

THE REV. DR. MICHAEL A. NEWDOW, IN PRO PER;
JAN DOE AND PAT DOE, PARENTS; DOECHILD, A MINOR CHILD;
JAN ROE; PARENT; ROECHILD-1 AND ROECHILD-2, MINOR CHILDREN;

Plaintiffs,
v,

THE CONGRESS OF THE UNITED STATES OF AMERICA;

PETER LEFEVRE, LAW REVISION COUNSEL;

THE UNITED STATES OF AMERICA;

ARNOLD SCHWARZENEGGER, GOVERNOR OF CALIFORNIA;
RICHARD . RIORDAN, CALIFORNIA SECRETARY FOR EDUCATION,
THE ELK GROVE UNIFIED SCHOOL DISTRICT (*EGUSD™);

DR. STEVEN LADD, SUPERINTENDENT, EGUSD;

THE SACRAMENTO CITY UNIFIED SCHOOL DISTRICT (*SCUSD™);
DR. M. MAGDALENA CARRILLO MEHA, SUPERINTENDENT, SCUSD;
THE ELVERTA JOINT ELEMENTARY SCHOOL DISTRICT (“EJESD™);
DR. DIANNA MANGERICH, SUPERINTENDENT, EJESD,;

THE RIO LINDA UNION SCHOOL DISTRICT (“RLUSD™;

FRANK S. PORTER, SUPERINTENDENT, RLUSD;

Defendants.

FIRST AMENDED COMPLAINT

Plaintiffs allege as follows:

001



Case 2:05-cv-00017-LKK-DAD  Document 33 Filed 04/11/2005 Page 2 of 142

TABLE OF CONTENTS

LIST OF APPENDICES ...ttt iicminiiisnsesinssiisssniessissiniismesssssnisseat ssasssssissensssssssssesansrnssssansesen ii
TABLE OF AUTHORITIES ...ttt isssssstesssstis st sssassssssessassssts s sssss st esasans iv
JURISDICTION AND VENUE oiioniiiiecnininisisamiisnineiissesssssssssssssesssaessssonson o sssaasssssns 1
PARTIES oottt sssissestasas s ssonsasaas st ssanse assssssssaassa s s suassassasenssasessossasssessesssranssnssas 2
CLAIM FOR RELIEF ....ceeecvireicrcrrscinesesssseseasssessasessssestessasssssssasssesssssssssssasssrsesasssnesianssssssesas 5
A. GENERAL HISTORY RELATED TO THE PLEDGE OF ALLEGIANCE.............. 5

B. PERTINENT LAWS AND RULES ...cconciirnenmniisesensneinmesssonsnsssssmsnsssssonssseisassns 7

CL PLAINTIFES oviiciiiiiiienieisiossiiniesssisessssassst esssesssssessessesassnssasassssssessssassnt stsnsssssnnsanasssasas 9

L. PLAINTIFF REV. DR. MICHAEL NEWDOW........oinenircrneirninns 9

I1. PLAINTIFFS JAN AND PAT DOKE ....ociiiiiritimenicriisssssnssaissessssassts sessssasssssssssnanavass 10

HI. PLAINTIFF DOECHILD........ LIRS O RN Sy ae e b e 11

IV. PLAINTIFF JAN ROE oot massssssssrsssmsssesassssssanasss 11

V. PLAINTIFF ROECHILD-L...coreceisnmeenmmmioresnmmmesnmssssessisssessssessassressesssassosessaresarosas 12

VI PLAINTIFF ROECHILD-2 ...conniiimnmiemisnmmssmminemmmssssiemammssesmssssssssesssonasons 12

D. CLAIMS OF INJURY... eeseeearseressresresressesresssssessesiessEessseETEIEETSISTIRaRSTssTnOsRsssranearnre 13
PRAYER FOR RELIEF ..iiiiiiiiiiisiinissssminimsssesim e sar s ssns sessanissssesssassss 33

Newdow v. U.S. Congress April, 2005 First Amended Complaint Page i

002



Case 2:05-cv-00017-LKK-DAD  Document 33 Filed 04/11/2005 Page 3 of 142

LIST OF APPENDICES

APPENDIX A Pertinent Code Sections and Constitutional Provisions

APPENDIX B American Society was Overtly Partial to (Christian} Monotheism
at the Time of the Passage of the Act of 1954

APPENDIX C American Society was Overtly Antagonistic to Atheism at the Time
of the Passage the Act of 1954

APPENDIX D The Historical Record Clearly Demonstrates that the Act of 1954
was Passed as a Result of the Desire to Endorse (Christian)
Monotheism and to Disapprove of Atheism.

APPENDIX E Selected Excerpts from the Congressional Record (Cirea 1954)

APPENDIX F The Implementation of the Act of 1954 was Clearly Religious

APPENDIX G June 9, 1954 Letter of Homer Gruenther (President Eisenhower’s
Congressional Liaison)

APPENDIX H Summary of the Act of 1954 by Senator Homer Ferguson, the Act’s
Chief Sponsor in the Senate

APPENDIX 1 The Current Sectarian Pledge of Allegiance Continues to Foster
and Accentuate the Governmental Endorsement of Monotheism
and Disapproval of Atheism

APPENDIX J The Words, “under God,” in the Current Pledge of Allegiance are
Not Merely “Ceremonial,” Nor is Their Religious Content or Effect
“De Minimis.” On the Contrary, they are Unquestionably and
Meaningfully Religious

APPENDIX K The Words, “under God,” in the Current Pledge of Allegiance are
not “Acknowledgements” of Religion, but Endorse the Particular
Religious Belief that there Exists a God.

Newdow v. 11.5. Congress April, 2005 First Amended Complaint Page ii

003



Case 2:05-cv-00017-LKK-DAD  Document 33  Filed 04/11/2005 Page 4 of 142

APPENDIX L The Pledge is Far More Coercive than the Graduation Prayer
Ruled Unconstitutional in Lee v, Weisman

APPENDIX M Declaration of Michael Newdow

APPENDIX N Data on Religion in the United States

APPENDIX O Constitutionally, Monotheism is Just as Sectarian as is Any Other
Denomination

APPENDIX P Five Justices of the Supreme Court Have Already Stated that the
Pledge Fails the Court’s Establishment Clause Tests

APPENDIX Q Twenty Nine of Thirty Supreme Court Justices have Written
Opinions Containing Principled Statements Inconsistent with a
Pledge Containing the Words, “under God”

APPENDIX R The Supreme Court has Issued an Overwhelming Number of
Principled Statements that Demonstrate that “ander God” in the
Pledge is Unconstitutional

APPENDIX S The Supreme Court’s Statements in Its Last Two Cases Involving
Religion in the Public Schools Mandate Removal of “under God”
from the Pledge

Newdow v. U.S. Congress April, 2005 First Amended Complaint Page iii

004



Case 2:05-cv-00017-LKK-DAD  Document 33 Filed 04/11/2005 Page 5 of 142

TABLE OF AUTHORITIES

Cases
Abington School District v. Schempp, 374 U.S. 203 (1963) cvcvvveereiecereee e passim
Adarand Constructors, Inc. v. Mineta, 534 U.S. 103 (2001).rcvociceeciiveereseeeeeerescesisei e 7
Agostini v, Felton, 521 U.S. 203 (1997) ............ ettt bttt ar et s e b narae 25,26
Board of Education of Kirvas Joel v. Grumet, 512 U.S. 687 (1994) ....ccoveverveievriisevenennnn. 25
Board of Regents v. Southworth, 529 U.S. 217 (2000).....cvceeeiiiiicriereceieeeereers e s 25
Bowen v. Kendrick, 487 U.S. 589 (1988) ..c.coiioiiiiieieieeisicres st eesrc s sae s s sse s 18
Cantwell v. Connecticut, 310 U.S. 296 (1940) ..ot tseee e veeeee e 8, 24
Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753 (1995)civivvrrivrrireririaenn. 22
Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993)..cevcviiiceiiereecnnnn, 19
City of Boerne v. Flores, 521 U.S. 507 (1997 )..ci oot ssessssssessesessesees 19
Cleveland Board of Education v. LaFleur, 414 U.S. 632 (1974) c.ccvoviecereersereeeseeneen 27
Edwards v. Aguillard, 482 U.S. 578 (1987) cvvivovriciiereseeee e esries et eteae e e 31,32
Elk Grove Unified Sch, Dist. v. Newdow ....... ettt e et at et s e b s g e beeaeens passim
Employment Div, v. Smith, 494 U.S. 872 (1990) eueviiciecieiereceeeer e s sesseeessesssses e 25
Engel v, Vitale, 370 U.S. 421 (1962) c.ouveriiceierereersieeststet e setstes e sens s sn s 31,12
Everson v. Board of Education, 330 U.S. 1 (1947) i s eeeeenesseeenenons 28,12
Grand Rapids School District v. Ball, 473 U.S. 373 (1985) vevoivvervi e s 25
Guam v. Guerrerg, 290 F.3d 1210 (9th Cir. 2002) ....ceeiieieceeeie e eer st sveree s 20
Kevyishian v. Board of Regents, 385 U.S. 589 (1967) ....oovuiiociioreeeereereeeeeeeise e e een s 28
Lee v. Weisman, 505 U.8. 577, 618 (1992) wucviieeiieriieiste e s oo seeeneenn passim
McCollum v, Board of Education, 333 U.S. 203 (1948)....c.cvoiveeicieieiitireeeeeeeeeere s 28, 31
Meyer v. Nebraska, 262 U.S. 390 (1923)ceveviiiiiiiineiiieisesese st eesssesens s s s non 27
Mitchell v. Helms, 530 U.S. 793 (2000) .....ovireviirireeeiicerecer s sssss s sss s e 25
Mogre v. East Cleveland, 431 U.S. 494 (1977).covuiviieiiei e ese st nsees s s s 27
Pierce v, Society of Sisters, 268 U.S. 510 (1925) oo vrrivecriiieieeeeeeeeeereee e seeenrrareeees s enen 27
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992} cooevvvveeer e, 22,26
Prince v. Massachusetts, 321 U.S. 158 (1944) ..voiiioirieicee ettt ssese s 27
Quilloin v. Walcott, 434 U.S. 246 (1978) oot srs e se st ts s 27
Rosenberger v. University of Virginia, 515 U.S. 819 (1995).eiiicriicreeieerenieeereeeereea 25
Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000)...c.ccoveeerereeeeerrreeenne, 32
Santosky v. Kramer, 455 U.S. 745 (1982) ..ot eesvssssr et nes s ssesnns 26
Shelton v. Tucker, 364 U.S. 479 (1960)....ceccciiioierrrriiectcreeir s vasssesseessss s cseasenssone 28
Smith v. Organization of Foster Families, 431 U.S. 816 (1977).ceiivcevcivrcmeeeeeeeeeee e, 27
Stanley v. lHnois, 405 U.S. 645 (1972) oot v et rasnsssans 27
Zelman v. Simmons-Harris, 536 U.S. 639 (2003).....coovieriimieereenetcreseeense e s sesessesenens 25
Zorach v. Clausen, 343 U.S. 306 (1952) ..o s sesbe sttt sasassreenas 28

Newdow v, U.S. Congress April, 2005 First Amended Complaint Page iv

005



Case 2:05-cv-00017-LKK-DAD  Document 33  Filed 04/11/2005 Page 6 of 142

Statutes and Rules

28 U S.C, G 1331 ettt eh e e et s bbb et e e bbb e e n s i
28 ULS.C. G 1343 e e e e bbb e 1,2
2B ULS.C. § 1346 oottt e et e r et e r et e r et a et e R s hana e et e ns I
2B ULS.C. § 130T oottt b et E s e st et e e s he e b en e s e rais 1
28 ULS.C. § 130T e e e e e e bt sas 1,2,3
B UL i . § 4 e et s b ettt s e er e n et naaesis 6,25,33,4
B2 UG, § 1983 ettt ettt st b e ee b et b aasaenbe s e ennaesa s seie e nne 1,2
42 U.S.C. §8 2000DD €1 SEU cvivveurerirsvieriesieraesireisse e ecesseesseseseesses e s saaesssssessaeesssesbesessasonnes L7
California State Education Code, Section 52720 i crreseneee e as e reenes 8, 20
PUDB. L. 99 SHa1. 97 oottt ettt e bt e b ea et eane et e ssen e b e e e b st e b4 bt r e e a s 18
Pub. L. No. 396, 68 Stat. 249 (ACt 0F 1954 ).....cciviieceeeee vt e st 6
Pub. L. NO. 622, 56 SEa1. 380 ittt e inr g e sre e s s e se e sas s sae e e s e eree s b e b e 5
R A R D T S oo ittt ettt rarse s e e e e eaen s rrrrresees sassasabbsay pt e e e neesasar R R rbaaen 8,20

Constitutional Provisions

California State Constitution, Article L. e 8,20
California State Constitution, AFICIE IX e e sseriinerss e e s e rrerras s sassaesseasns 8, 21
California State Constitution, Article XV ...t ses e 18, 19
Constitution of the State of New Jersey (1776) ..o 23
United States Constitution, Amendment Lo eerr st sesr e s eeas s saaesssarans 5,7, 26
United States Constitution, AMENAIMENT V et eieesinsesssrssrerersressersssssssessarasessass s raass 7
United States Constitution, Amendment XIV e ieninies e srnrerrresniesiaesesessassesronias 7
United States Constitution, Article I, SECHON 1 ..o errrrrrrriiersssse e esenasseseeresrsssesressssspns 2
United States Constitution, Article I, SECtIon 8 .o iieiiiiiiveiccvreriesiiee s csseesiinnrrreererecrrsssesees 16, 18

Polls and Other Research

American Religious {dentification Survey, 2001 (“ARIS 2001"), from The Graduate Center of

the City University 0f NEeW YOrK ... 29
Harris Poll #59, October 15, 2003 ...t 29
http://www.egusd.k12.ca.us/district/budgetfact htm .o 17
Louis Harris and Associates, August 12, 1998.....ooiiiniici i 29
Opinion Dynamics, December 5, 1997 ...ttt 29
Pew Research Center for the People and the Press, May 31 through June 9, 1996 ................. 29
The Gallup Organization, Princeton, NJ, Poll given Feb 19-21, 1999, reported March 29, 1999

................................................................................................................................................. 9

L]
Newdow v. [IS, Congress April, 2005 First Amended Complaint Pagev

006



Case 2:05-cv-00017-LKK-DAD  Document 33 Filed 04/11/2005 Page 7 of 142

Books and Treatises

Herberg, Will. Protestant — Catholic — Jew: An Essay in American Religious Sociology.

{Garden City, NY: Doubleday & Co., 1955) ot e ab e 23
James Madison, Memorial and Remonstrance against Religious Assessments, 1T Writings of

T E e | SO OO OSSOSO TP PP RRRN 17
Thomas Jefferson, Bill for Establishing Religious Freedom (1799), in Basic Writings of

Thomas Jefferson, Foner PS (ed.) (Willey Book Company: New York, 1944).......ccccnee. 16
Other Authorities
HL.R. 1693, 83™ €Cong., 27 SE5S. (1954 1oeuuererermirisersiesisseesmeesssseeessssssssssssecsssssesssssammesssecsesessenens 6
The Youth's Companion, September 8, 1892 .. .vvviiivciiiieei it sssesesa e 5
U.S. Dept. of Education, Statement on Religious Expression in Public Schools, 1998........... 26

Newdow v, U.S. Congress April, 2005 First Amended Complaint Page vi

007



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 2:05-cv-00017-LKK-DAD  Document 33 Filed 04/11/2005 Page 8 of 142

JURISDICTION AND VENUE

1. This is a civil action ¢laiming (among others) violations of the First, Fifth and Fourteenth

Amendments of the Constitution of the United States of America. As such, this Court has
jurisdiction under 28 U.S.C. § 1331.

2. This is a civil action claiming violations of 42 U.S.C. §§ 2000bb et seq. (Religious
Freedom Restoration Act (RFRA)). As such, this Court has jurisdiction under 42 U.S.C,
§§ 2000bb-1(c) and 28 U.S.C. § 1331.

3. This action is founded in part upon the Constitution of the Unites States of America. As
such, this Court has jurisdiction over Defendant United States of America under 28 U.S.C,
§ 1346(a)(2).

4. This action is in the nature of mandamus, and seeks to compel the Congress of the United
States of America; Peter LeFevre, Law Revision Counsel; the United States of America,
its agents and its officers; to perform their duties owed Plaintiffs under the terms of the
First and Fifth Amendments of the Constitution of the United States and under 42 U.S.C.
§ 2000bb et seq. As such, this Court has jurisdiction under 28 U.S.C. § 1361.

5. This action alleges that Defendants Arnold Schwarzenegger, Governor of the State of
California; Richard J. Riordan, California Secretary for Education; and the School District
Defendants' have deprived Plaintiffs of rights secured by the First, Fifth and Fourteenth
Amendments to the Constitution of the United States of America. As such, this Court has
jurisdiction pursuant to 42 U.S.C. § 1983 and 28 U.S.C. § 1343(a)(3).

6. Defendants the Congress of the United States of America; Peter LeFevre, Law Revision
Counsel; and the United States of America are each an officer or employee of the United
States, an agency of the United States, or the United States. All Plaintiffs reside in this
pudicial district. Venue is therefore proper under 28 U.S.C. § 1391(e)(1) and § 1391{e)(3).

7. A substantial part of the events or omissions giving rise to this claim occurred, occur or
will occur in the Eastern District of California. Venue is therefore proper under 28 U.S.C.
§ 1391(b)2) and § 1391(e)(2).

' For convenience, the Elk Grove Unified School District (“EGUSD™); Dr, Steven Ladd,
Superintendent, EGUSD; the Sacramento City Unified School District (:SCUSD™}); Dr. M. Magdalena
Carrillo Mejia, Superintendent, SCUSD; the Elverta Joint Elementary Schoot District (“EJESD™);

Dr. Dianna Mangerich, Superintendent, EJESD: the Rio Linda Union School District (“RLUSD™);
and Frank S. Porter, Superintendent, RLUSD will henceforth be referred to as the “School District
Defendants.”

Newdow v, 1.8, Congress April, 2005 First Amended Complaing Page [ of 34
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10.

11

12.

13.

14.

15.

Defendants Arnold Schwarzenegger, Governor of the State of California; Richard J.
Riordan, California Secretary for Education; and the School District Defendants reside in

Sacramento County, California. Venue is therefore proper under 28 US.C. § 1391(b)(3).

PARTIES
Plaintiff Michael A. Newdow is a resident and citizen of the United States, of the State of
California, and of Sacramento County. He is also the owner of property situated in Elk
Grove and in Sacramento, California. Accordingly, he pays taxes that are used to fund the
EGUSD, the SCUSD, and their respective schools. He is the father of a child enrolled in
one of EGUSD’s schools.
Plaintiffs Jan Doe and Pat Doe are residents and citizens of the United States, of the State
of California, and of Sacramento County. They own property situated in Elk Grove,
California. Accordingly, they pay taxes that are used to fund the EGUSD and its schools.
They are the parents of DoeChild, with full legal custody of that child.
Plaintiff DoeChild is a resident and citizen of the United States, of the State of California,
and of Sacramento County. DoeChild is the child of Jan and Pat Doe, and is enrolled in
one of the EGUSD’s schools. -
Plaintiff Jan Roe is a resident and citizen of the United States, of the State of California,
and of Sacramento County. Jan Roe is also the owner of property situated in the Elverta
section of Sacramento, California. Accordingly, Jan Roe pays taxes that are used to fund
the EJESD and its schools. Jan Roe is the parent of RoeChild-1 and RoeChild-2, with full
joint legal custody of those children.
Plaintiff RoeChild-1 is a resident and citizen of the United States, of the State of
California, and of Sacramento County. RoeChild-1 is enrolled in one of the EJESD’s
schools. RoeChild-1 is a child of Jan Roe, and a sibling of RoeChild-2.
Plaintiff RoeChild-2 is a resident and citizen of the United States, of the State of
California, and of Sacramento County, RoeChild-2 is enrolled in one of the RLSD’s
schools. RoeChild-2 is a child of Jan Roe, and a sibling of RoeChild-1.
Defendant the Congress of the United States of America is the branch of government in
which all legislative Powers are granted under Article I, Section 1 of the United States

Constitution.

Newdow v. U.S. Conpress April, 2005 First Amended Complaint Page 2 of 34
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l6.

17.

18.

19.

20.

21.

22.

23.

24,

25.

Defendant Peter LeFevre is the Law Revision Counsel. As such — pursuant to 2 U.S.C. §
285b - he is responsible for the preparation and publication of the United States Code,
wherein Defendants United States Congress and the United States of America make the
purely religious assertion that that the United States is a nation “under God.”

Defendant the United States of America is the constitutionally established government of
the United States of America.

Defendant Arnold Schwarzenegger is the Governor of the State of California. As such, he
is the chief executive office of the State, responsible for ensuring that all State actors
abide by both the State Constitution and the Constitution and the laws of the United States
of America. He is also holds the ultimate responsibility for the California Department of
Education.

Defendant Richard J. Riordan is the California Secretary for Education. As such — after
Defendant Schwarzenegger — he is the highest-ranking State official responsible for the
education of California’s schoolchildren.

Defendant the Elk Grove Unified School District (‘EGUSD™) is the governing body
responsible for operating, controlling and supervising free public schools in Elk Grove,
California.

Defendant Dr. Steven Ladd is the Superintendent of Schools for the EGUSD. He is
responsible for the administration and management of the District’s schools,

Defendant the Sacramento City Unified School District (“SCUSD”) is the governing body
responsible for operating, controlling and supervising free public schools in Sacramento,
California.

Defendant Dr. M. Magdalena Carrillo Mejia is the Superintendent of Schools for the
SCUSD. She is responsible for the administration and management of the District’s
schools.

Defendant the Elverta Joint Elementary School District (“EJESD™) is the governing body
responsible for operating, controlling and supervising free public schools in Elverta,
California.

Defendant Dr. Dianna Mangerich is the Superintendent of Schools for the EJESD. She is

responsible for the administration and management of the District’s schools,

Newdow v. U.S. Congress April, 2005 First Amended Complaint Page 3 of 34
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26. Defendant the Rio Linda Union School District (“RLUSD”) is the governing body
responsible for operating, controlling and supervising free public schools in Rio Linda,
California.

27. Defendant Frank S. Porter, is the Superintendent of Schools for the RLUSD. He is

responsible for the administration and management of the District’s schools.

Newdow v, U.S. Congress April, 2005 First Amended Complaint Page 4 of 34
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28.

29.

30.

3L

32.

33.

34,

35.
36.

CLAIM FOR RELIEF

GENERAL HISTORY RELATED TO THE PLEDGE OF ALLEGIANCE
This action is one of first impression,” charging that the Congress of the United States of
America violated the Religion Clauses of the First Amendment by altering the Pledge of
Allegiance to include the words “under God.” The pertinent facts follow.
In preparation for the 400" anniversary of Columbus’s arrival in the New World, The
Youth's Companion — a children’s magazine based in Boston — published on September 8,
1892 the following short recitation:
[ pledge allegiance to my Flag and to the Republic for which it stands: one Nation
indivisible, with Liberty and Justice for all.
With the support of President Benjamin Harrison, schools throughout the nation were
encouraged to use that “pledge” that year as part of their Columbus Day festivities.
Subsequently, the nation’s schools adopted this pledge to be recited daily by the students,
led by their teachers.
As increasing numbers of immigrants flowed into the country, “my Flag” became
somewhat ambiguous. Thus, in -1923, those two words were replaced by “the flag of the
United States.” The phrase “of America” was appended a year later.
In 1942, Congress sent a joint resolution regarding an official Code of Flag Etiquette to
President Franklin D. Roosevelt. The president approved the resolution and Pub. L. No.
622, 56 Stat. 380 took effect on June 22 of that year.
Section (7) of Pub. L. No. 622, 56 Stat. 380 contained the Pledge of Allegiance to the Flag
of the United States of America (hereinafter “the Pledge”). It read:
I pledge allegiance to the flag of the United States of America and to the Republic for
which it stands, one Nation indivisible, with liberty and justice for all.
It is to be noted that there is and was nothing religious in the 1942 version of the Pledge.
The First Amendment of the United States Constitution states “Congress shall make no

law respecting an establishment of religion, or prohibiting the free exercise thereof ...”

* A similar lawsuit was filed in March, 2000, However, it was ruled that the Plaintiff lacked
“srudential” parental standing in that case. Elk Grove Unified Sch. Dist. v. Newdow, 159 L. Ed. 2d

98,

124 S. Ct. 2301 (2004).

Newdow v, U.S, Congress April, 2005 First Amended Complaint Page 5 of 34
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37. Despite these “Religion Clauses,” Congress — in 1954 — promulgated its Act of June 14,

38.

39.
40,

41.

42,

43,

44.

45.

1954, Pub. L. No. 396, 68 Stat. 249 (hereinafter “Act of 1954”). The sole legislative
purpose of that Act — as stated by Congress, itself - was to spatchcock the two words
“under God” into the previously secular Pledge.” As codified in 4 U.S.C. § 4, the Pledge
of Allegiance to the Flag of the United States of America now reads:

I pledge allegiance to the flag of the United States of America, and to the Republic for

which it stands, one Nation under God, indivisible, with liberty and justice for all.
Support for (Christian} Monotheism pervaded American society when the Act of 1954
was instituted. APPENDIX B,
Anti-Atheistic sentiment was also pervasive at that time. APPENDIX C.
The text of the phrase that the Act of 1954 intruded into the Pledge of Allegiance is
“under God.” This is patently, facially, unquestionably and clearly religious text.
The legislative history demonstrates that the Act of 1954 was passed for the purposes of
endorsing (Christian) Monotheism and disapproving of Atheism. Accordingly, the
legislative history demonstrates that the Act of 1954 was passed for religious purposes.
APPENDIX D.
The implementation of the Act of 1954 demonstrates that the Act was religious in nature,
APPENDIXF.
The governmental endorsement of Monotheism and disapproval of Atheism that were
factors in the passage of the Act of 1954 have continued to be fostered and accentuated by
the current sectarian Pledge of Allegiance. APPENDIX 1.
As aresult of the foregoing, Atheistic (and other non-Monotheistic) Americans have been
turned into “political outsiders” due to their religious beliefs.
Additionally, Atheistic (and other non-Monotheistic) Americans have had their religious
free exercise rights abridged, since they cannot attend government meetings, attend public
schools or participate in other activities without being given the message that their

religious beliefs are wrong.

? “Section 7 of [the Act of June 22, 1942] contains the pledge of allegiance to the flag; and it is the
purpose of this proposed legislation to amend that pledge by adding the words ‘under God’® so as to
make it read, in appropriate part, ‘one Nation under God, indivisible,”.” H.R. 1693, 83" Cong., 2d
Sess., reprinted in 1954 U.S. Code Cong. & Ad. News, vol. 2: 2339, 2340,

Newdow v. U.S. Congress April, 2005 * First Amended Complaint Page 6 of 34
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B. PERTINENT LAWS AND RULES

46. The First Amendment to the Constitution of the United States of America states, in
pertinent part, that “Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof. ...”

47. The Fifth Amendment to the Constitution of the United States of America states, in
pertinent part, that “No person shall be ... deprived of life, liberty, or property, without
due process of law.” The Supreme Court has read an Equal Protection component into this
Due Process Clause. Adarand Constructors, Inc. v. Mineta, 534 U.S. 103, 105 (2001).

48. 42 U.S.C. §§ 2000bb et seq. (Religious Freedom Restoration Act (RFRA)) states, in

pertinent parts:

§ 2000bb(a)(3): “The Congress finds that governments should not substantially burden
religious exercise without compelling justification.”

§ 2000bb(b)(1) and (b)(2): “The purposes of this chapter are to restore the compelling
interest test ... and to guarantee its application in all cases where free
exercise of religion is substantially burdened; and to provide a claim or
defense to persons whose religious exercise is substantially burdened
by government.”

§ 2000bb-1(b)(1) and (b)(2): “Government may substantially burden a person’s
exercise of religion only if it demonstrates that application of the
burden to the person is in furtherance of a compelling governmental
interest; and is the least restrictive means of furthering that compelling
governmental interest.” '

§ 2000bb-2(4): “[TThe term “exercise of religion™ means religious exercise, as
defined in section 2000cc—3 of this title.” [§ 2000cc—35(7)A) “The term
‘religious exercise’ includes any exercise of religion, whether or not
compelled by, or central to, a system of religious belief.”]

§ 2000bb-3(a): “This chapter applies to all Federal law, and the implementation of
that law, whether statutory or otherwise, and whether adopted before or
after November 16, 19937

§ 2000bb-3(¢): “Nothing in this chapter shall be construed to authorize any
government to burden any religious belief.”

49, The Fourteenth Amendment to the Constitution of the United States of America states, in

pertinent part, that:

No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

50. By way of the Fourteenth Amendment, the States are subject to the First Amendment of

the Constitution. “The First Amendment deciares that Congress shall make no law

Newdow v. U.8, Congress April, 2005 First Amended Complaint Page 7 of 34
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5L

52.

53.

54.

53.

respecting an establishment of religion or prohibiting the free exercise thereof. The
Fourteenth Amendment has rendered the legislatures of the states as incompetent as
Congress to enact such laws.” Cantwell v. Connecticut, 310 1.S. 296, 303-304 (1940).

Article I (Declaration of Rights), Section 4 of the California State Constitution provides,
in pertinent part:

Free exercise and enjoyment of religion without discrimination or preference are
guaranteed ... The Legislature shall make no law respecting an establishment of
religion.

Article I (Declaration of Rights), Section 7 of the California State Constitution provides,
in pertinent part:
A person may not be deprived of life, liberty, or property without due process of law
or denied equal protection of the laws.
Article IX (Education), Section 8 of the California State Constitution provides, in
pertinent part:
No ... sectarian or denominational doctrine {shall] be taught, or instruction be
permitted, directly or indirectly, in any of the common schools of this State.

California State FEducation Code, Section 52720, reads as follows:

In every public elementary school each day during the school year at the beginning of
the first regularly scheduled class or activity period at which the majority of the pupils
of the schoel normally begin the schoolday, there shall be conducted appropriate
patriotic exercises. The giving of the Pledge of Allegiance to the Flag of the United
States of America shall satisfy the requirements of this section.

In every public secondary school there shall be conducted daily appropriate patriotic
exercises. The giving of the Pledge of Allegiance to the Flag of the United States of
America shall satisfy such requirement. Such patriotic exercises for secondary
schools shall be conducted in accordance with the regulations which shall be adopted
by the governing board of the district maintaining the secondary school.

The School District Defendants have all adopted Rule AR 6115," which states in pertinent

part:

Each school shall conduct patriotic exercises daily. At elementary schools, such
exercises shall be conducted at the beginning of each school day. The Pledge of
Allegiance to the flag will fulfill this requirement.

* EGUSD’s version is “Each elementary school class [shall] recite the piedge of allegiance to the flag
once each day.” [Plaintiffs have been unable to confirm that EJESD has implemented AR 6115,
Nonetheless, RoeChild-1 is being led in classroom Pledge recitations. ]

Newdow v. U.S. Congress April, 2003 First Amended Complaint Page 8 of 34
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C. PLAINTIFFS
56. Plaintiffs all acknowledge and stipulate to the fact that none of them are or have been
actually compelled to say the words, “under God,” in the Pledge of Allegiance. Due to the

setting and peer pressures, however, they all have been coerced.®

1. . PLAINTIFF REV. DR. MICHAEL NEWDOW

57. Plaintiff Michael Newdow is a minister, having been ordained more than twenty-five
years ago. His ministry espouses the religious philosophy that the true and eternal bonds
of righteousness and virtue stem from reason rather than mythology. It recognizes that it
is never possible to prove that something does not exist, but finds that fact to be an absurd
justification to accept the unproved. The bizarre, the incredible and the miraculous
deserve not blind faith, but rigorous challenge. To Plaintiff Newdow and his religious
brethren, beliel in a deity represents the repudiation of rational thought processes, and
offends all precepts of science and natural law., His religion incorporates the same values
of goodness, hope, advancement of civilization and elevation of the human spirit common
to most others. However, it presumes that all these virtues must ultimately be based on
truth, and that they are only hindered by reliance upon a falsehood, which its adherents
believe any God to be. |

58. Plaintiff Newdow would like to run for public office. However, polls show that nearly
50% of Americans would refuse to vote for an Atheist merely because of his religious
beliefs.® As a result, Newdow has not tried to run for public office since it would be futile.
The public antipathy towards Atheism — and, thus, Newdow's inability to obtain elected
office — is due in part to the official endorsement of monotheism contained in the Pledge.

59. Plaintiff Newdow attends official governmental meetings — including the EGUSD and
SCUSD school board meetings — where the Pledge of Allegiance is recited under the
direction of the Boards. During those times, Plaintiff Newdow is turned into a “political
outsider” due to the religious words, “under God,” in the Pledge. In fact, he has been

publicly insulted by at least one school board member during one of those meetings

* [ think there is a clear difference between compulsion (Barnette) and coercion (Lee).” Elk Grove
Unified Sch. Dist. v. Newdow, 124 S. Ct. 2301, 2328 n.4 (2004) (Rehnquist, C.J., concurring).

5 48% of respondents stated they would not vote for an atheist, even if they agreed with his positions
on the issues. Poll given Feb 19-21, 1999, reported March 29, 1999. Copyright ® 1999 The Gallup
Organization, Princeton, NJ.
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60.

61.

62.

63.

64.

65.
66.

specifically as a result of his objection to this governmental use of sectarian religious
dogma.

Plaintiff Newdow is the father of a child currently attending a public school in EGUSD.
Newdow has joint legal custody of his child, who lives with him approximately 30% of
the time. Although the mother of the child curréntly has final decision-making authority
for the child, Plaintiff Newdow believes that order has been wrongfully and
unconstitutionally imposed.” Meanwhile, the mother is required to fulfy consult Plaintiff
Newdow prior to making any significant decision in the care of their child.

Plaintiff Newdow’s child is forced to confront the teacher-led recitation of the now-
religious Pledge of Allegiance as part of the morning exercises that take place in the
child’s public school.

Plaintiff Newdow has requested from his child’s principal and the EGUSD that the
recitation of the religious Pledge cease. That request has been denied.

Plaintiff Newdow volunteers in his child’s classroom. On some of those occasions, he is
there while the teacher leads his child and the rest of the students in reciting the now-
religious Pledge of Allegiance.

Plaintiff Newdow is a resident of Sacramento, California. He is the owner of real property
in Sacramento and in Elk Grove, California, and pays the associated local property taxes
in both locales. He earns income in California, and pays the associated federal and state
income taxes. He purchases items in California and pays the associated federal and state

sales taxes.

1L PLAINTIFFS JAN AND PAT DOE
Plaintiffs Jan and Pat Doe are Atheists who deny the existence of a God.
Plaintiffs Jan and Pat Doe are the parents of Plaintiff DoeChild, who attends the EGUSD

public schools. The Pledge of Allegiance has been recited in DoeChild’s classes.

" There is not now and has never been any justification for any abridgement of Plaintiff Newdow’s full
and equal shared custody. It is only due to the abusiveness of the family laws of the State of California
~— that (a) grant unbridied discretion to judges using unconstitutional criteria to trample on the most
important of all rights, (b) do not permit appeals of custody orders until they become “final,” and {c)
require victims such as Newdow to fund attorneys who can deplete the victims’ savings to deprive
those victims of their own fundamental constitutional rights - that Newdow has not yet been able to
challenge this gross violation of his basic liberty to care for and nurture his child.

Newdow v. 11.S. Congress April, 2003 First Amended Complaint Page 10 of 34
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67.

68.

69.

70.

71.

72.

73.

74.

73.

76.
77.

Plaintiffs Jan and Pat Doe have written to the principal of their child’s school, asking for
assurance that the Pledge will no longer be recited in DoeChild’s classes. The principal
has not provided that assurance.

Plaintiffs Jan and Pat Doe have attended official governmental meetings — including those
of the EGUSD school board — where the Pledge of Allegiance is recited. Because of the
religious aspect of the Pledge, Plaintiff Jan Doe has ceased attending school board
meetings.

Plaintiffs Jan and Pat Doe have attended DoeChild’s classes and other events where the
Pledge has been recited.

Plaintiffs Jan and Pat Doe are residents of Sacramento, California. They are the owners of
real property located in Sacramento, and pay the associated local property taxes. Portions
of those taxes go to the Elk Grove Unified School District (in which, as already noted,
DoeChild is enrolled in public school). They earn income in California, and pay the
associated federal and state income taxes. They purchase items in California and pay the
associated federal and state sales taxes.

Plaintiff Pat Doe has purchased California lottery tickets.

III. PLAINTIFF DOECHILD

Plaintiff DoeChild is a student in the 7" grade at a public school administered by the
EGUSD.

Plaintiff DoeChild is an Atheist, who specifically denies the existence of God.

Plaintiff DoeChild has been forced to confront the now-religious Pledge of Allegiance as
DoeChild’s class has been led by public school teachers in DoeChild’s classrooms and at
school assemblies.

Plaintiff DoeChild has suffered harassment by other students due to DoeChild’s refusal to

participate in the now-religious Pledge of Allegiance.

iV.  PLAINTIFF JAN ROE

Plaintiff Jan Roe is an Atheist who denies the existence of a God.

Plaintift Jan Roe is the parent of Plaintiff RoeChild-1 and Plaintiff RoeChild-2, who
attend schools in the EJESD and RLUSD, respectively, The Pledge of Allegiance has been

recited in both children’s classes.
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78.

79.

30.

81.

82.

83.

84.

85.

86.

87.

88.

Plaintiff Jan Roe has written to the principals of both children’s schools, asking for
assurances that the Pledge will no longer be recited in the children’s classes. The
principals have not provided those assurances.

Plaintiff Jan Roe has been present in the classes of both RoeChild-1 and RoeChild-2 while
their teachers have led their classes in reciting the Pledge of Allegiance.

Plaintiff Jan Roe is a resident of Elverta, California, and the owner of real property in
Elverta, California. Plaintiff Roe pays the associated local property taxes. Plaintiff Roe
earns income in California, and pays the associated federal and state income taxes.
Plaintiff Roe purchases items in California and pays the associated federal and state sales
taxes.

Plaintiff Jan Roe has purchased California lottery tickets.

V. PLAINTIFF ROECHILD-1

Plaintiff RoeChild-1 is a student in the 3" grade at a public schoo! administered by the
EJESD.

Plaintiff RoeChild-1 is a pantheist, who denies the existence of a personal God.

Plaintiff RoeChild-1 has been forced to confront the now-religious Pledge of Allegiance
as RoeChild-1’s class has been led by public school teachers in RoeChild-1's classrooms
and at school assemblies,

Plaintiff RoeChild-1 recites the Pledge, but leaves out the words “under God.” RoeChild-1
has been singled out and ostracized by other students because of this, and thus now

attends school fearful of ridicule and other social consequences due to this difficulty.

V1. PLAINTIFF ROECHILD-2

Plaintiff RoeChild-2 is a student in kindergarten at a public school administered by the
RLUSD.

Plaintiff RoeChild-2 has been forced to confront the now-religious Pledge of Allegiance
as RoeChild-2’s class has been led by public school teachers in RoeChild-2’s classrooms
and at school assemblies.

Knowing of Plaintiff Jan Roe’s objections to the religious indoctrination inherent in the
now-monotheistic Pledge, RoeChild-2’s teachers have been unable to devise any way to

avoid the indoctrination without other adverse effects to RoeChild-2.
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b.

89.

80.

91.

92.

93,

94,

CLAIMS OF INJURY

Plaintiffs Newdow, Doe and Roe are all Atheists who absolutely deny the existence of any
god and find belief in such an entity to be a significantly distasteful notion. None of these
plaintiffs have any desire to impart their Atheistic beliefs upon others or to proselytize
regarding Atheism. Nor do they need assistance dealing with the significant amounts of
(Christian) monotheism that pervades American society. However, each plaintiff finds it
deeply offensive to have their government and its agents advocating for a religious view
they each specifically decry.

Fach adult plaintiff has been made to feel like a “political outsider” due to the
government’s embrace of (Christian) monotheism in the Pledge of Allegiance. Every
recitation of that Pledge further drives home this sense of being “outsiders™ — solely on
account of religious beliefs.

This “political outsider” status is not some merely theoretical and inconsequential
condition. This is a very real cifcumstance, of which Plaintiffs are made acutely aware
quite frequently. Some of the many ramifications of being an Atheist in America are seen
in APPENDIX I and in the Declarations provided in the previously-submitted
Memorandum in Support of Plaintiff”s Motion for Protective Order. Each of the adult
Plaintiffs Newdow, Doe and Roe can provide examples where knowledge by others of
their Atheism has resulted in adverse consequences.

This “pelitical outsider” status is especially sericus in the context of the public schools.
Each of the adult Plaintiffs is deeply involved in the education of his or her child(ren), and
has attempted to participate in school matters. Once one’s Atheism is known, a significant
hurdle arises, interfering with an ability to “fit in” and effect changes within the political
climate of parent-teacher associations, school board meetings, and the like. Thus, when
faced with a recital of the Pledge of Allegiance, Plaintiffs Newdow, Doe and Roe are each
placed in the untenable situation of having to choose between effectiveness as an advocate
for his or her child’s education, and the free exercise of his or her religious beliefs.

This has been especially true for Plaintiff Newdow, whose opportunities for political
office and lobbying — now that his Atheism is known — have been essentially annihilated.
See APPENDIX M, 99 20-21.

Plaintiff DoeChild — a staunch Atheist in his/her own right — has also been made to feel

like a “political outsider.” That has occurred in his/her role as a student, in the setting of
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95.

96.

97.

98.

99.

the public school classroom. His/her life has literally been changed — with harassment and
ostracism - on account of adherence to religious belief. This is an egregious harm to
inflict on a child.

Plaintiffs DoeChild, RoeChild-1 and RoeChild-2 are all adversely affected as well by the
message they receive vis-a-vis their parents’ religious beliefs. They are told with each
recitation that their parents’ religious choices are wrong. This is an injury both to the
children, and to the parents.

In the event that Plaintiffs are unable to communicate the gravity of this situation, it might
be useful to consider analogous recitations that might be included in the nation’s Pledge of
Allegiance. Imagine being a Jew, being led by government agents to standing each
morning and affirm that the United States is “one Nation under Jesus.” Imagine being a
lone Christian among Muslims, whose leaders ask you to join in saying we are “one
Nation under Mohammed.” Constitutionally, there is not one iota of difference between
those recitations and the one intruded in the current Pledge.

Alternatively, a situation might be thought of where our citizens are asked to stand and
say we are “ ... one nation that denies God, indivisible, with liberty and justice for all.”
The uproar over such a recitation — deafening as it would be — would have no greater
justification in terms of constitutional principles than the claims brought by Plaintiffs here.
In addition to the Establishment Clause violations caused by this governmental practice,
Plaintiffs - by being forced by government to countenance religious dogma they dispute
while simply participating in society — have had their fundamental constitutional rights of
Free Exercise violated as well.

By endorsing the religious notion that God exists, the now-religious Pledge creates a
societal environment where prejudice against Atheists — and, thus, against Plaintiffs here —
is perpetuated. Accordingly, in addition to the Religion Clause violations, the
governmental use and advocacy of the now-religious Pledge of Allegiance violates the
requirements of Equal Protection as found in the Fifth and Fourteenth Amendments to the

United States Constitution.?

¥ The constitutional claims that are raised in this Complaint also apply to the simifar provisions in the
California State Constitution. To avoid redundancy, those provisions are not being specifically
addressed. However, Plaintiffs assert the State-based similar constitutional claims as well.
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100.  Although the reach of the Establishment Clause extends far beyond prayer, Plaintiffs
all agree with President George Bush’s assessment that the inclusion of the words, “under
God” turns the Pledge into a faith-based means of “humbly seeking the wisdom and

, .. \ s
blessing of Divine Providence.”

Whether or not that makes it a “prayer” per se is merely
a matter of semantics.

101. In addition to the Establishment Clause, Free Exercise Clause, and Equal Protection
Clause violations, “under God” in the Pledge infringes upon the adult Plaintiffs’ rights of
parenthood. As parents, the adult Plaintiffs have an unrestricted right to inculcate in their
children the Atheistic beliefs they find persuasive, free from governmental interference.
Yet ~ due to the now-religious Pledge - government agents are weighing in on the
quintessential question of faith and religious belief in the public schools. Government is
prohibited from taking sides in such a debate in any setting. That it has ritualized this
conduct in the public school setting is unconscionable.

102.  The government’s use of the words “under God” in the Nation’s Pledge of Allegiance
infringes upon each of these fundamental constitutional rights {of not being turned into
“political outsiders,” of Free Exercise of religion, of Equal Protection, and of parenthood).
Such infringements may not occur without a compelling state interest. No such

compelling interest exists.

103.  Being forced to confront government-sponsored monotheistic religious dogma is
injury enough for an individual who denies the existence of any god. To be asked to
affirm a belief in that dogma — especially when part of a group undertaking - furthers the
injury.

104.  Such a situation is also made more onerous when the affirmation is made part of a
patriotic ritual, thus calling the individual’s patriotism into question in front of his or her
peers.

105.  On top of all this is the fact that the procedure involves standing, facing the Flag of the

United States of America, and placing one’s hand over one’s heart.

? “When we pledge allegiance to One Nation under God, our citizens participate in an important
American tradition of humbly seeking the wisdom and blessing of Divine Providence.” Letter of
George W. Bush, November 13, 2002, addressed to the Hawaii State Federation of Henpa Hongawanji
Lay Associations, cited in the Amicus Curiae Brief of Americans United for Separation of Church and
State et al. in Elk Grove Unified Sch. Dist. v. Newdow, 124 §. Ct. 2301 (2004).
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106.  For government to impose an adverse religious burden upon adults in such a setting is
unquestionably in violation of the Religion Clauses of the First Amendment.

107. For the government to impost an adverse religious burden upon children in the public
schools in incomprehensible under the First Amendment’s Religion Clauses.

108. No one -~ much less impressionable children in the public schools — should ever be
forced to choose between conforming to the state-endorsed religious belief or appearing as
unpatriotic, political (and religious) “outsiders.” That this occurs repeatedly in the lives of

Plaintiffs (and especially the schoolchildren Plaintiffs) demands an immediate remedy.

109.  “[T]o compel a man to furnish contributions of money for the propagation of opinions
which he disbelieves, is sinful and tyrannical.”w

110.  Some of the federal tax dollars paid by the adult Plaintiffs and utilized in connection
with Defendants’ maintenance and utilization of the Pledge of Allegiance are apportioned
under the taxing and spending clause of Article I, Section 8 of the Constitution of the
United States.

111, Some of the state tax dollars paid by the adult Plaintiffs are also utilized in connection
with the State Defendants’ maintenance and utilization of the Pledge of Allegiance.

112. A substantial portion of the profits made from the California State Lottery also go to
the public schools. Those Plaintiffs who have purchased Lottery tickets suffer an
additional injury as those moneys go towards furthering the religious dogma they dispute.

113, The aforementioned tax dollars are used to directly fund the governmental agents who
lead the students (including their children) and others (including themselves) in recitations
of the now-religious Pledge.

114.  Numerous federal, state and local governmental employees — using governmental
facilities ~ recite the now-sectarian Pledge of Allegiance while being paid from the
government coffers. These employees include, but are not limited to, members of
Defendant Congress (including members of both the House of Representatives and the

Senate), and the school board members and teachers of the School District Defendants.

9 Thomas Jefferson, Bill for Establishing Religious Freedom (1799), in Basic Writings of Thomas
Jefferson, Foner PS (ed.) (Willey Book Company: New York, 1944), p. 48,
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115.  The recitation of the now-sectarian Pledge of Allegiance by any of the above-
referenced governmental employees while performing their duties involves the use of
Plaintiffs’ tax moneys in a religious exercise as prohibited by the First Amendment.

116. These tax moneys are used to perpetuate the notion that “real Americans” believe in
God, and those who do not believe in God are second class citizens, to be “tolerated” by
our society. As George Washington stated, “It is now no more that toleration is spoken of,
as if it was by the indulgence of one class of people that another enjoyed the exercise of
their inherent natural rights,”"’

117.  These tax moneys are also used in the education of the schoolchildren of the localities,
of the States, and of the Nation. Presently included in that “education” is the repeated
recitation of the now-sectarian Pledge of Allegiance, which indoctrinates all the
schoolchildren — including Plaintiffs’ children — with the religious dogmas that (a) there
exists a god, and that (b) we are “one Nation under God.”

118.  The aforementioned tax moneys are used to pay for (i) the teachers’ salaries, (ii) the
flags and other items, (iii) the physical plant (including the classrooms), and (iv) the
utitities of the classrooms.

119.  Although even a minimal expenditure of funds that serves religious ends violates the
Constitution,'? these funds are not minimal. At EGUSD, teacher salaries alone are
approximately $138 million.”® To impart the religious dogma found in the words, “under
God,” adds approximately 1.25 seconds to the Pledge. Assuming that the average teacher
works nine and a half hours a day, more than $5,000 per vear is spent by EGUSD on that
purely religious indoctrination. For the State of California, it is estimated that the figure is
close to $1,000,000 per year. .

120.  Federal tax money is used to pay the salary of Defendant Peter LeFevre, Law Revision

Counsel, who is responsible for the preparation and publication of the United States Code,

" Washington, G. “Letter to the Hebrew Congregation of Newport, August, 1790.” In Padover SK.
The Washington Papers (Harper & Brothers: New York, 1955), at 411,

2 «“Who does not see ... that the same authority which can force a citizen to contribute three pence
only of his property for the support of any one establishment, may force him to conform o any other
establishment in all cases whatsoever?” James Madison, Memorial and Remonsirance against
Religious Assessments, 11 Writings of Madison 183, at 185-186,

" Information obtained by accessing http:/fwww.egusd.k!2.ca.us/district/budgetfact.htm on December
25,2004,
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121.

122.

123.

124.

125.

- 126.

wherein Defendants United States Congress and the United States of America make the
purely religious assertion that that the United States is a nation “under God.”

Federal Tax money is also used for the printing and distribution of the United States
Code (including 4 U.S.C. § 4) as well as pamphlets, etc., that contain the Pledge of
Allegiance.

Federal, State and County tax moneys are used when the Pledge is recited at federal,
state and county governmental functions.

Federal tax money is used to support the “Pause for the Pledge of Allegiance” (Pub. L.
99 Stat. 97) annual festivities.'*

The preceding examples show that Plaintiffs’ tax moneys are used for governmental
functions designed to bolster the use and status of the Pledge of Allegiance to the Flag,
including the religious notions that there exists a God and that we exist under that God.
The taking by the government of Plaintiffs’ (and the rest of the citizenry’s) personal
wealth to be used to advocate a Pledge that places the government’s imprimatur on
religious beliefs to which those Plaintiffs do not adhere is a violation of both the
Establishment and Free Exercise clauses.

Some (if not all) of the federal dollars spent in the aforementioned activities are
apportioned under the taxing and spending clause of Article I, Section 8 of the
Constitution of the United States. (“[Flederal taxpayers have standing to raise

Establishment Clause claims against exercises of congressional power under the taxing

and spending power of Article 1, 8, of the Constitution.” Bowen v. Kendrick, 487 U.S.
589, 618 (1988).)

Article XVI (Public Finance), Section 5 of the California State Constitution provides
in pertinent part, that:

Neither the Legislature, nor any county, city and county, township, school district, or
other municipal corporation, shall ever make an appropriation, or pay from any
public fund whatever, or grant anything to or in aid of any religious sect, church,
creed, or sectarian purpose, ... nor shall any grant or donation of personal property or
real estate ever be made by the State, or any city, city and county, town, or other

" Sponsored by The National Flag Day Foundation, this event involves the participation of thousands
of Maryland school chiidren, a high school choir, use of governmental buildings, a concert given by
the 229" Maryland Army National Guard band, and a “Fly-over” by the A-10 “Thunderbolt” jets of

the

104" Fighter Squadron 175™ Wing Maryland Air National Guard. The estimated cost to taxpayers

of the Fly-over, alone, is on the order of $10,000.00.
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municipal corporation for any religious creed, church, or sectarian purpose
whatever.'®
127. By allowing — and encouraging — the continued use of the now-sectarian Pledge, and
by utilizing tax money as noted above, the State of California is making appropriations in
aid of theistic religious belief, thereby violating California State Constitution Article X V],

Section 3.

128. By interlarding the Pledge of Allegiance with the purely religious words, “under
God,” the Congress of the United States — by passing the Act of 1954 — has violated the
Establishment Clause of the First Amendment to the Federal Constitution, as well as the
Fifth Amendment’s Due Process Clause. Specifically, it has violated the rights of each of
the Plaintiffs to have a government that:

(1) Remains neutral with respect to religion,’® so that their religious beliefs are treated
the same as others,

(2) Does not pass laws for a religious purpose, so that their religious beliefs are not
deprecated,

(3) Does not pass laws that have religious effects, so that their religious beliefs are not
shown disrespect,

(4) Does not turn them into “political outsiders™ based on their religious beliefs,

{5) Does not endorse religious ideas, so that their religious ideas are not denigrated,

(6) Does not indoctrinate them with any religious dogma, much less dogma with
which they disagree,

(7) Does not coerce them to unwillingly confront religious doctrine,

(8) Does not place its imprimatur upon religious ideals with which they disagree, and

(9) Does not spend their tax dollars to further religious ideals with which they
disagree.

129.  Congress has also violated RFRA.!” The Free Exercise of religion for each Plaintiff is
“substantially burdened™ when government requires an affirmation of religious belief

contrary to their religious beliefs in order fo exercise their rights as citizens to join with

their neighbors in reciting the Nation’s Pledge of Allegiance to the Flag.

" Emphases added.

*® In addition to lacking neutrality in its purpose and in its effect, the Act of 1954 lacked neutrality on
its face. “A law lacks facial neutrality if it refers to a religious practice without a secular meaning
discernible from the language or context.” Church of Lukumi Babalu Ave v. City of Hialeah, 508 U.S.
520, 533 (1993).

' Although the Supreme Court has struck down RFRA as it applies to the states, City of Boerne v.
Flores, 521 U.S. 507 (1997), multiple circuits — including the Ninth Circuit — have found that RFRA is
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130. By preparing and publishing the United States Code — which includes the now-
religious Pledge of Allegiance, as provided in 4 U.S.C. § 4 — Defendant Peter LeFevre,
Law Revision Counsel, has similarly acted to violate the First and Fifth Amendments, as
well as RFRA.

131.  As the ultimate party responsible for upholding the Constitution, Defendant United
States of America has violated its duty to protect Plaintiffs’ fundamental liberties by
permitting the Congress to further (Christian) monotheistic dogma.

132.  Defendants Arnold Schwarienegger and Richard J. Riordan support, encourage and/or
administer California State Education Code, Section 52720. In so doing, each has violated
the Establishment and Free Exercise Clauses of the First Amendment to the Federal
Constitution; the Due Process Clause of the Fifth Amendment; and Article I, Section 4
and Article IX, Section 8 of the California State Constitution. Specifically, each has
violated the rights of each of the Plaintiffs to have their state government protect them
against public schools that:

(1) Don’t remain neutral with respect to religion, and thus treat their religious beliefs
differently from others,

(2} Act in ways that have religious effects, thus deprecating their religious beliefs,

(3) Turn them into “political outsiders” based on religion,

(4) Endorse religious ideas, thus denigrating their religious ideas,

(5) Indoctrinate them with any refigious dogma, much less dogma with which they
disagree,

(6) Coerce them to unwillingly confront religious doctrine,

(7) Place the State’s imprimatur upon religious ideals with which they disagree, and

(8) Spend their tax dollars on religious ideas with which they disagree.

133. By requiring the recitation of the Pledge of Allegiance (with the purely religious
words, “under God”) as a patriotic exercise in which its public school students are to be
led by their public school teachers, the Defendant School Districts (EGUSD, SCUSD,
EJESD, and RLUSD) and their respective Superintendents (Dr. Steven Ladd, Dr. M.
Magdalena Carrillo Mejia, Dr. Dianna Mangerich, and Frank S. Porter) — by passing and
enforcing Rules AR 6115 —have violated the Establishment and Free Exercise Clauses of
the First Amendment to the Federal Constitution; the Due Process Clause of the Fifth
Amendment; and Article I, Section 4 and Article IX, Section 8 of the California State

still constitutional as it applies to the federal government. See, Guam v. Guerrerg, 290 F.3d 1210,
1221 (9th Cir. 2002},
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1 Constitution. Specifically, they have violated the rights of each of the Plaintiffs to have
their public schools:

2

3 (1) Remain neutral with respect to religion, so that their religious beliefs are treated

4 the same as others,

5 (2) Not have rules that have religious effects, so that their religious beliefs are not

6 shown disrespect,

7 (3) Not turn them into “political outsiders” based on their religious beliefs,

8 (4) Not endorse religious ideas, so that their religious ideas are not denigrated,

9 (5) Not indoctrinate them with any religious dogma, much less dogma with which
10 they disagree,

11 (6) Not coerce them to unwillingly confront religious doctrine,

12 (7) Not place the given school’s imprimatur upon religious ideals with which they

13 disagree, and

14 (8) Not spend their tax dollars to further religious ideals with which they disagree.

15

16

17 134, It should be noted that Plaintiffs are making no objection to the recitation of a patriotic
18 Pledge of Allegiance. The government certainly has the right to foster patriotism, and it

19 may certainly determine that recitation of a Pledge of Allegiance serves that purpose.

20 However, government may not employ or include sectarian religious dogma towards this
21 end. “[Glovernment may hot employ religious means to serve secular interests, however
22 legitimate they may be, at least without the clearest demonstration that nonreligious means
23 will no suffice.” Abington School District v, Schempp, 374 U.S. 203, 265 (1963)

24 {Brennan, J., concurring} (provided with his n. 29, citing six other cases emphasizing this
25 principle).

26 135. [fthe Defendants wish to have patriotic recitations, they can well recommend the

27 secular, pre-1954 version of the Pledge or use some other nonsectarian prose. In fact,

28 under the strict scrutiny standard they must follow (“If a law effects a preference among
29 religions, the govémmentai policy is presumptively suspect and subject to strict scrutiny.”
30 Walker v. Superior Court, 47 Cal. 3d 112, 145 n.1 (Mosk, 1., concurring)), the need to

31 narrowly tailor legislation to meet any putative compelling interest mandates such a

32 recommendation,

33

34 136, In addition to failing the demands of strict scrutiny, the Act of 1954 fails the

35 principled application of every test ever enunciated by the Supreme Court to determine

36 whether a governmental activity violates the Establishment Clause. In contrast, none of

37 the myriad excuses used to justify Establishment Clause violations — a rather questionable
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endeavor in its own right — work to exempt the Act of 1954 from its constitutional
obligations.

137.  Plaintiffs readily acknowledges that the majority of Americans ~ certain of their belief
in the existence of a God - are completely blind to the offensiveness the words “under
God” in the Nation’s Pledge of Allegiance hold for Plaintiffs and their religious brethren.
That is precisely what one would expected to see as a result of religious bias, and the
Framers’ recognition of this sort of ecclesiastically-based myopia is largely why the
Religion Clauses were created. The rights of religious freedom are fundamental
constitutional rights, and, as such, they must be examined from the perspective of those
individuals whose rights are abridged. “The proper focus of constitutional inquiry is the
group for whom the law is a restriction, not the group for whom the law is irrelevant.”

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 894 (1992).

138.  Accordingly, with respect to the Religion Clauses, this “focus” is measured in terms of
sectarianism, which — in constitutional terms — refers not only to beliefs held by any one
religious sect, but to all religious beliefs that are not universal. In other words, any belief
that is not adhered to by all is — from the point of view of the Constitution as well as the
nonadherent - a sectarian belief, This is graphically illustrated in APPENDIX O.

139.  Sectarianism — on the part of government - is forbidden by the First Amendment.
(“[Tlhe government s use of religious symbols is unconstitutional if it effectively endorses
sectarian religious belief.” Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S.
753, 765 (1995) (emphasis in original).)

140.  The phrase “under God” expresses a religious belief that is not adhered to by a

significant segment of the population.’® Again, this phrase is constitutionally sectarian,
especially in the current American society that has become increasingly religiously
diverse. “This Nation is heir to a history and tradition of religious diversity that dates from
the settlement of the North American Continent. Sectarian differences among various
Christian denominations were central to the origins of our Republic. Since then, adherents
of religions too numerous to name have made the United States their home, as have those

whose beliefs expressly exclude religion.” Allegheny County v. Greater Pittsburgh

'® A recent poll found that approximately 10% of Americans are atheists or agnostics. This is more
than five times the percentage of the population that is Jewish, Muslim, and a multitude of other non-
Christian religions. (For references, please see at footnote 26 and Appeadix G.)
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ACLU, 492 U.8. 573, 589 (1989). See, also, Elk Grove Unified Sch. Dist. v. Newdow,
124 S. Ct. 2301, 2326 (2004} (O’ Connor, J., concurring) (“The phrase ‘under God,’ [was]

conceived and added at a time when our national religious diversity was neither as robust

nor as well recognized as it is now.”).

Sectarianism is often denied as such by legislators, scholars, “experts™ and courts.
Viewing themselves as broadminded because they have embraced religions and sects
beyond their own, some such individuals fail to see that they still are taking a limited view
When they don’t embrace all religions and sects. In colonial New Jersey, for instance,
those who set forth:

That there shall be no establishment of any one religious sect in this Province, in
preference to another; and that no Protestant inhabitant of this Colony shall be denied
the enjoyment of any civil right, merely on account of his religious principles; but that
all persons, professing a belief in the faith of any Protestant sect, who shall demean
themselves peaceably under the government, as hereby established, shall be capable of
being elected into any office of profit or trust, or being a member of either branch of
the Legislature, and shall fully and freely enjoy every privilege and immunity, enjoyed
by others their fellow subjects.'’

apparently felt themselves to be advocating nonsectarianism. New Jersey’s Catholics

likely felt otherwise. In Abington School District v. Schempp, 374 U.S. 203 (1963), it was

noted that *Dr. Weigle stated that the Bible was non-sectarian.” Id., at 210, Perhaps it was
in response to Jewish objections that “[h]e later stated that the phrase ‘non-sectarian’
meant to him non-sectarian within the Christian faiths.” Id. (quoting the trial court’s
sunmmary).

Similarly, when Representative Overton Brooks sponsored the introduction of a
National Day of Prayer, he must have felt himself to be quite the liberal by encompassing
“Catholics, Jewish and Protestants™ in his definition of “all denominations.” 98 Cong.
Rec. 771 (1952). Would Muslim, Hindu and other Americans not take issue with that
proclamation?

For Atheists, of course, exclusion such as that just noted is the norm.*® Yet the

endorsement of theism, as a religious belief system in opposition to Atheism, involves

' Constitution of the State of New Jersey (1776), Section XIX.

* As was written in 1955, “Americans are proud of their tolerance in matters of religion: one is
expected to ‘believe in God,” but otherwise religion is not supposed to be a ground of
‘discrimination.’” Herberg, Will. Protestant — Catholic — Jew: An Essay in American Religious
Sociology. (Garden City, NY: Doubleday & Co., 1955), p. 88.
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sectarianism exactly as occurs when Catholics are excluded from other Christians, Jews
are excluded from other Judeo-Christians, and non-Judeo-Christians are excluded from
other monotheists. Justice Blackmun, m Allegheny County v. Greater Pittsburgh ACL,
492 1.8, 573, 615 (1989), addressed this exact idea when he wrote that “The simultaneous

endorsement of Judaism and Christianity is no less constitutionally infirm than the
endorsement of Christianity alone.” And, similarly, the simultaneous endorsement of all
monotheistic religions is no less constitutionally infirm than the endorsement of any one
of those monotheistic religions alone.

144.  Analogous sectarianism can be illustrated with regard to the Pledge. Again, “one
Nation under Jesus,” for instance, is no different, constitutionally, from “one Nation under
God.”

145, In an effort to obscure the obvious, some have attempted to apply the rubric of
“ceremonial deism” to phrases such as “under God.” Even momentarily accepting this as a
constitutionally valid construct,”’ history shows that this was definitely not the case for the
Act of 1954. APPENDIX B, APPENDIX C, APPENDIX D, APPENDIX E, APPENDIX
F, and APPENDIX H.

146. Nor has the “under God” wording become “ceremonial” since its 1954 introduction.
APPENDIX I, APPENDIX J.

147.  Nor does “under God” in the Pledge constitute a mere “acknowledgement” of religion
or the alleged role it has played in our nation’s history. Rather, that phrase is a manifest
endorsement of the purely religious claims that there exists a “God,” and that we —as a
sovereign nation — exist “under” that God. APPENDIX K.

148.  The phrase “under God” (as used in our now-sectarian Pledge of Allegiance to the
Flag) requires a belief in “God” and assumes or implies that “God” occupies some high
position. Again, this phrase is religious.

149, In fact, the phrase places the government on one side in the quintessential theological
debate: Does God exist? This is forbidden under both the Federal and the California State

Constitutions. “[Tthe First Amendment{ requires] ... on the part of all organs of

* Which it is not. The entire idea of the First Amendment is that government may not make
pronouncements as to the proper interpretation of religious references. “In the realm of religious faith,
... sharp differences arise. [There] the tenets of one man may seem the rankest error to his neighbor.”
Cantwell v, Connecticut, 310 U.S. 296, 310 (1940).
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government a strict neutrality toward theological questions” Abington School District v.

Schempp, 374 U.S. 203, 243 (1963) (Brennan, J., concurring).®?

150.  To tell Plaintiffs that there is a God and enroll them in a governmentally-sponsored
theistic milieu is no less an affront that it is to tell Buddhists there is no Buddha,
Christians there is no Jesus, Muslirﬁs there is no Allah, and so on for every other faith.

151.  The history, purpose and effect of the Act of 1954 was to endorse the ideas that (a)
there is a God, and (b) that we are “one Nation under God.” Such an endorsement violates
the Federal Constitution. (“Government promotes religion as effectively when it fosters a
close identification of its powers and responsibilities with those of any — or all - religious
denominations as when it attempts to inculcate specific religious doctrines. If this
identification conveys a message of government endorsement or disapproval of religion, a
core purpose of the Establishment Clause is violated.” Grand Rapids School District v,
Ball, 473 U.S. 373, 389 (1985).)

152, Plaintiffs are citizens of the United States of America, often proud of their nation.

When they may wish to join their fellow citizens and pledge allegiance to the country’s
flag, extraneous and offensive (to Piaintiffs) religious dogma is imposed as the phrase
“one Nation under God”™ is uttered (as scripted in 4 U.S.C. § 4). This impermissible
intrusion of religion into the government’s only patriotic pledge violates the Establishment

and Free Exercise Clauses of the very Bill of Rights underlying that pledge.

# Neutrality has been deemed essential by every current member of the Supreme Court: Zelman v.
Simmons-Harris, 536 U.S. 639, 662 (2003) (Chief Justice Rehnquist ruled that a voucher program
accords with the Establishment Clause when it “is entirely neutral with respect to religion.”); Mitchell
v. Helms, 530 U.S. 793, 809 (2000} (Justice Thomas wrote, “In distinguishing between indoctrination
that is attributable to the State and indoctrination that is not, we have consistently turned to the
principle of neutrality.”); Agostini v. Felton, 521 U.S. 203, 231 (1997) (Justice O’ Connor approved of
“neutral, secular criteria that neither favor nor disfavor religion™); Rosenberger v. University of
Virginia, S15U.S. 819, 839 (1995) (Justice Kennedy referenced “the guarantee of neutrality™); Board
of Education of Kirvas Joel v. Grumet, 512 U.S. 687, 704 (1994) (Justice Souter wrote that “civil
power must be exercised in a manner neutral to religion.”™); Employment Div. v. Smith, 494 U.S. 872,
886 (1990) (Justice Scalia focused on “generally applicable, religion-neutral laws™); Wallace, 472 U.S.
at 60 (Justice Stevens explained that “government must pursue a course of complete neutrality toward
religion™). Justices Ginsburg and Breyer joined Justice Souter’s dissent in Rosenberger, 515 U.S. at
879 (noting that it is key for a law to be “truly neutral with respect to religion™) and Justice Stevens’
majority opinion in Santa Fe, 530 U.S. at 304 (*“The whole theory of viewpoint neutrality is that
minority views are treated with the same respect as are majority views’” (quoting Board of Regents v.
Southworth, 529 U.S. 217, 235 (2000)).
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153.

154.

153,

156.

In 1998, the United States Department of Education issued a Statement on Religious
Expression in Public Schools, which included a portion holding that “[t}eachers and
school administrators, when acting in those capacities, are representatives of the state and
are prohibited by the Establishment Clause from soliciting or encouraging religious
activity, and from participating in such religious activity with students.” According to the
accompanying letter of Secretary of Education Richard W. Riley, “schools may not
endorse religious activity or doctrine.”

When teachers lead their students in a daily recitation that states in part that we are
“one Nation under God,” they endorse religious doctrine and inculcate a belief that not
only is there a God, but that we are one nation “under” that entity. This is unconstitutional.
(“As we have repeatedly recognized, government inculcation of religious beliefs has the
impermissible effect of advancing religion.” Agostini v. Felton, 521 U.S., 203, 223
(1997).)

According to the Department of Education’s February 7, 2003 Statement entitled
Guidance on Constitutionally Protected Prayer in Public Elementary and Secondary
Schools:?

The Supreme Court has repeatedly held that the First Amendment requires public
school officials to be neutral in their treatment of religion, showing neither favoritism
toward nor hostility against religious expression such as prayer. Accordingly, the First
Amendment forbids religious activity that is sponsored by the government but protects
religious activity that is initiated by private individuals, and the line between
government-sponsored and privately initiated religious expression is vital to a proper
understanding of the First Amendment’s scope. As the Court has explained in several
cases, “there is a crucial difference between government speech endorsing religion,
which the Establishment Clause forbids, and private speech endorsing religion, which
the Free Speech and Free Exercise Clauses protect.”

The indoctrination of children against their parents’ wills — to occur continuously for
thirteen consecutive years — with a religious viewpoint that Plaintiffs feel is offensive not

only violates the Establishment Clause, but violates the parents’ fundamental

constitutional rights of privacy and parenthood. Planned Parenthood of Southeastern Pa. v.

Casey, 505 U.S. 833 (1992) (“Our law affords constitutional protection to personal
decisions relating to marriage, procreation, contraception, family relationships, child

rearing, and education.” Id., at 851); Santosky v. Kramer, 455 U.S. 745 (1982)
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(“[Flreedom of personal choice in matters of family life is a fundamental liberty interest
protected by the Fourteenth Amendment. Quilloin v. Walcott, 434 U.S. 246, 255 (1978);
Smith v. Organization of Foster Families, 431 U.S. 816, 845 (1977); Moore v. East
Cleveland, 431 US 494, 499 (1977) (plurality opinion); Cleveland Board of Education v.
LaFleur, 414 U.S. 632, 639-640 (1974); Stanley v. lllinois, 405 U.8. 645, 651-652 (1972);
Prince v. Massachusetts, 321 U.S. 138, 166 (1944); Pierce v. Society of Sisters, 268 1.S.
510, 534-535 (1925); Mever v. Nebraska, 262 U.S. 390, 399 (1923).” Id., at 753; “[Tlhe

interest of parents in their relationship with their children is sufficiently fondamental to

come within the finite class of liberty interests protected by the Fourteenth Amendment.”
Id., at 774 (Rehnquist, C.J., dissenting).)

The government-led recitation of the now-sectarian Pledge of Allegiance at the
EGUSD meetings - or in the schools, or anywhere else, for that matter - endorses the
religious view that there is a God. Such endorsement is prohibited by the First
Amendment. (“Over the years, this Court has declared the invalidity of many noncoercive
state laws and practices conveying a message of religious endorsement.” Lee v. Weisman,
505 U.8. 577, 618 (1992) (Souter, I, concurring).)

Governmentally mandated recitations in the public schools of any pledge containing a

religious claim such as one saying we are “one Nation under God” is a blatant violation of
the Establishment Clause. Abington School District v. Schempp, 374 U.S. 203 (1963)

(“[Plublic schools serve a uniquely public function: the training of American citizens in an

atmosphere free of parochial, divisive, or separatist influgnces of any sort — an atmosphere
in which children may assimilate a heritage common to all American groups and religions.
This is a heritage neither theistic nor Atheistic, but simply civie and patriotic.” Id., at 241-
242 {cites omitted) (Brennan, J., concurring))

The daily, governmentally mandated recitation, in the public schools, of any pledge
containing a religious statement such as “under God,” inflicted upon a child who helds
religious beliefs offended by such a statement is a blatant violation of the Free Exercise
Clause. Abington, 374 U.S. 203 (1963) (“In conseguence, even devout children may well
avoid claiming their right and simply continue to participate in exercises distasteful to

them because of an understandable reluctance to be stigmatized as Atheists or

3 Accessed at http://www.ed.gov/policy/sen/puid/religionandschools/prayer _guidance.html on
December 30, 2004, Footnotes omitted.

Newdow v, LS, Congress April; 2005 First Amended Complaint Page 27 of 34

034



Case 2:05-cv-00017-LKK-DAD  Document 33  Filed 04/11/2005 Page 35 of 142

nenconformists simply on the basis of their request.” Id., at 290. (Brennan, I,
concurring)).

The Constitutional requirement that religion be kept separated from government is
especially strict in the public schools. (“Our public school ... is organized on the premise
that secular education can be isolated from all religious teaching so that the school can
inculcate all needed temporal knowledge and also maintain a strict and lofty neutrality as
to religion.” Everson v. Board of Education, 330 U.S. 1, 23-24 (1947) (Jackson, I,

dissenting); “We start down a rough road when we begin to mix compulsory public

education with compulsory godliness.” Zorach v. Clausen, 343 U.S. 306, 325 (1952)

(Jackson, J., dissenting); “The sharp confinement of the public schools to secular
education was a recognition of the need of a democratic society to educate its children,
insofar as the State undertook to do so, in an atmosphere free from pressures in a realm in
which pressures are most resisted and where conflicts are most easily and most bitterly
engendered. Designed to serve as perhaps the most powerful agency for promoting
cohesion among a heterogeneous democratic people, the f)ublic school must keep
scrupulously free from entanglement in the strife of sects. The preservation of the
community from divisive conflicts, of Government from irreconcilable pressures by
religious groups, of religion from censorship and coercion however subtly exercised,
requires strict confinement of the State to instruction other than religious, leaving to the
individual’s church and home, indoctrination in the faith of his choice.” McCollum v.

Board of Education, 333 U.S. 203, 216-217 (1948) (Frankfurter, J., concurring); “The

vigilant protection of constitutional freedoms is nowhere more vital than in the
community of American schools.” Shelton v. Tucker, 364 U.S. 479, 487 (1960);

“{Academic freedom is] ... a special concern of the First Amendment, which does not

tolerate laws that cast a pall of orthodoxy over the classroom.” Keyishian v. Board of

Regents, 385 1J.8. 589, 603 (1967)).

The issue of “coercion” is certain to be raised repeatedly by the defendants. It should

first be noted that there is a difference between compulsion and coercion. See footnote 5,

supra.
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162. It should next be noted that (a) coercion is not a necessary element for an
Establishment Clause violation,** although (b) if coercion is present, that is sufficient to
demonstrate an Establishment Clause violation.”

163. Plaintiffs again all stipulate that none of them have ever been “compelled” to say the
Pledge. Nonetheless, as defined by Lee v. Weisman, 505 U.S. 577 (1992), all the chiid
Plaintiffs have clearly been coerced. APPENDIX L Thus, the Defendant’s Pledge policies

must be stricken. “Adherence to Lee would require us to strike down the Pledge policy,
which, in most respects, poses more serious difficulties than the prayer at issue in Lee.”

Elk Grove Unified Sch. Dist. v. Newdow, 124 S. Ct. 2301, 2328 (2004) (Thomas, J.,

concurring).

164. It is not an answer to maintain that Plaintiffs can “opt out” of the Pledge. To begin
with, the Establishment Clause is violated when a citizen must alter his/her behavior in
order to avoid a governmental infusion of religion. Secondly, Plaintiffs have considered
this possibility. It has been determined that it is not possible to accomplish such an “opt
out” without the individual feeling like a “political outsider” and — in the public schools -
without classmates realizing that the individual is “an outsider” as well. This is in direct

violation of the Religion Clauses.

165.  Atheists are a disenfranchised minority in this nation. National polls have revealed that
93-96% of Americans believe in God — only 3% to 4% do not.”® APPENDIX N. See, also,
APPENDIX I and APPENDIX M.

# «“The absence of any element of coercion ... is irrelevant to questions arising under the
Establishment Clause. In School District of Abington Townshin v. Schempp ... it was contended that
Bible recitations in public schools did not violate the Establishment Clause because participation in
such exercises was not coerced. The Court rejected that argument.” Comimittee for Public Education
& Religious Liberty v. Nyquist, 413 U.S. 736, 786 (1973).

** “Although our precedents make clear that proof of government coercion is not necessary to prove an
Establishment Clause violation, it is sufficient. Government pressure to participate in a religious
activity is an obvious indication that the governrment is endorsing or promoting religion.” Lee v.
Weisman, 505 U.8, 577, 604 (1992) (Blackmun, J., concurring).

% Polls have actually shown a fairly wide divergence. These figures represent what Plaintiffs believe
are a best integration of the various data, including such sources as Harris Interactive® (Harris Poll
#59, October 15, 2003; American Religious Identification Survey, 2001 (“ARIS 2001”}, from The
Graduate Center of the City University of New York; Louis Harris and Associates, August 12, 1998;
Opinion Dynamics, December 5, 1997; the Pew Research Center for the People and the Press, May 31
through June 9, 1996. Of course, constitutional principles do not change based on the percentages,
whatever they may actually be.
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Defendants Peter LeFevre, Amoid Schwarzenegger, Richard J. Riordan, Dr. Steven Ladd,
Dr. M. Magdalena Carrillo Mejia, Dr. Dianna Mangerich, and Frank S. Porter are all
individuals serving in governmental capacities who have a sworn duty to uphold and/or
abide by the Constitution of the United States. Specifically, each must act to protect
disenfranchised religious minorities. Thus, they must prevent the creation, execution or
perpetuation of laws that endorse any form of religion — including monotheism — in
violation of the Establishment Clause. Similarly, each must act to prevent the creation,
execution or perpetuation of laws that interfere with the ability of Plaintiffs to practice
their religion(s) free from governmental intrusion, By the actions and the circumstances
enumerated above, each of these Defendants has failed to perform and continues to fail to
perform his sworn duty.

Defendants the Congress of the United States of America, the United States of
America, EGUSD, SCUSD, EJESD, and RLUSD are all governmental entities obligated
to ensure that the Constitution of the United States of America is upheld. By the actions
and the circumstances enumerated above, each of these Defendants has failed to maintain
and continues to fail to maintain its obligation.

Defendants Arnold Schwarzenegger, Richard J. Riordan, Dr. Steven Ladd, Dr. M.
Magdaiena Carrillo Mejia, Dr. Dianna Mangerich, and Frank S. Porter are all individuals
serving in governmental capacities who have an obligation to ensure that the Constitution
of the State of California is upheld. By the actions and the circumstances enumerated
above, each of these Defendants has failed to maintain and continues to fail to maintain
his obligation.

Defendants EGUSD, SCUSD, EJESD, and RLUSD are all governmental entities
obligated to ensure that the Constitution of the State of California is upheld. By the
actions and the circumstances enumerated above, each of these Defendants has failed to

maintain and continues to fail to maintain its obligation.

Establishment Clause restrictions are especially austere in public schools. Thus, even
if there were some non-religious justification for the placement of the words “under God”
into the Pledge and the daily recitation of those words — which, it must be repeated, there
is not — that justification would never meet the burden necessary to warrant the

abridgment of fundamental Religion Clause liberties in the public schools. (“The Court
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has been particularly vigilant in monitoring compliance with the Establishment Clause in
elementary and secondary schools. Families entrust public schools with the education of
their children, but condition their trust on the understanding that the classroom will not
purposely be used to advance religious views that may conflict with the private beliefs of
the student and his or her family. Students in such institutions are impressionable and their

attendance is involuntary.” Edwards v. Aguillard, 482 U.S. 578, 583-584 (1987).)

171.  There is an overwhelming amount of principled dicta that supports Plaintiff’s position

in this case. APPENDIX P (highlighting that five justices have admitted that the Pledge is
unconstitutional under four of the Supreme Court’s enunciated tests), APPENDIX Q
(revealing principled quotes from twenty-nine separate justices, inconsistent with “under
God” in the Nation’s Pledge of Allegiance), APPENDIX R (providing — as just a sample —
two hundred Supreme Court dicta incompatible with “under God” in the Pledge), and
APPENDIX S (with more than fifty separate statements from Lee v. Weisman and Santa

Fe Independent School District y. Doe — the last two religion in the public schools cases)

all demonstrate that the current Pledge simply does not comport with the Constitution’s

guarantees.

172.  There are no principled dicta supporting “under God” in the Pledge. All one finds is

attempts to manufacture excuses for what is an obvious constitutional violation.

173.  Plaintiffs expects that Defendants will reference the three “concurrences” in Elk Grove

Unified Sch. Dist. v, Newdow, 124 S. Ct. 2301 (2004). Plaintiffs will note that (a) five

justices chose not to offer any agreement with the “concurrences,” (b) neither Chief
Justice Rehnquist nor Justice O’Connor based their “concurrences” on any constitutional
principles, and {(c) Justice Thomas specifically wrote, “I conclude that, as a matter of our

precedent, the Pledge policy is unconstitutional.” [d., at 2330 (Thomas, J., concurring).

174.  Of far greater precedential value than dicta are the holdings of the Supreme Court. In

nine out of nine cases involving government-sponsored refigious doctrine in the public
schools, the Supreme Court has found that the states’ actions violated the First
Amendment. McCollum v, Board of Education, 333 U.S. 203 (1948) (religious teaching);
Engel v. Vitale, 370 U.S. 421 (1962) (prayer): Abington School District v. Schempp, 374
U.S. 203 (1963) (Bible-reading); Epperson v. Arkansas, 393 U.S. 97 (1968) (forbidding
the teaching of evolution); Stone v. Graham, 449 U.S. 39 (1980) (posting Ten

Commandments); Wallace v. Jaffree, 472 U.S. 38 (1985) (moment of silence/prayer);
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Edwards v. Aguillard, 482 U.S. 578 (1987) (“‘creation science™); Lee v. Weisman, 505
U.S.577 (1992} (graduation benedictions); and Santa Fe Independent School District v,

Doe, 530 U.S. 290 (2000) (prayer at football games) provide unequivocal evidence that
the recitation of the words “under God” in the Pledge cannot be countenanced under our

Constitution.

175.  In addition to its constitutional infirmities, the placement of the words “under God”
into the Pledge of Allegiance is void as against public policy. The very purpose of the
Pledge of Allegiance to the Flag — as can be appreciated from its legislative history - is to
provide a means of demonstrating patriotism and engendering national unity. By placing
the religious words “under God” into the Pledge, Congress not only interfered with the
patriotism and national unity the Pledge was meant to engender, but it actually fostered

divisiveness ... in a manner expressly forbidden by the Constitution.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief and judgment as follows:

IL.

I1T.

V.

VI

VIIL

VIIIL

IX.

To declare that Congress, in passing the Act of 1954, violated the Establishment and
Free Exercise Clauses of the United States Constitution;

To declare that by including “under God™ in the Pledge of Allegiance to the Flag of
the United States of America, 4 U.S.C. § 4 violates the Establishment and Free
Exercise Clauses of the United States Constitution;

To demand that Defendant the Congress of the United States of America immediately
act to remove the words “under God” from the Pledge of Allegiance to the Flag as
now written in 4 U.S.C, § 4;

To demand that Defendant the Congress of the United States of America immediately
act to remove the words “under God” from the Pledge of Allegiance to the Flag as
now written in 4 U.S.C. § 4;

To demand that Defendant Peter LeFevre, Law Revision Counsel, immediately act to
remove the words “under God” from the Pledge of Allegiance to the Flag as now
written in4 U.S.C. § 4;

To demand that Defendants Arnold Schwarzenegger and Richard J. Riordan
immediately act to alter, modify or repeal Education Code § 52720 — or end its
enforcement — so that the now-sectarian Pledge of Allegiance is no longer permitted in
the public schools.

To demand that Defendants the Flk Grove Unified School District; Dr. Steven Ladd,
Superintendent, EGUSD; the Sacramento City Unified School District; Dr. M.
Magdalena Carrillo Mejia, Superintendent, SCUSD); the Elverta Joint Elementary
School District; Dr. Dianna Mangerich, Superintendent, EJESD; the Rio Linda Union
School District; and Frank S. Porter, Superintendent, RLUSD; forbid the use of the
now-sectarian Pledge of Allegiance in the public schools within their jurisdictions;
To allow Plaintiff to recover costs, expert witness fees, attorney fees, etc. as may be
allowed by law; and

To provide such other and further relief as the Court may deem proper.
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Respectfully submitted,

/s/ - Michael Newdow

Michael Newdow, Plaintiff and Counsel
First Amendmist Church of True Science
PO Box 233345

Sacramento CA 95823

Phone: (916) 427-6669
Fax: (916) 392-7382

E-mail:FirstAmendmist@cs.com
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APPENDIX A

PERTINENT CODE SECTIONS AND CONSTITUTIONAL PROVISIONS

28 U.S.C § 1331

TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE
PART IV - JURISDICTION AND VENUE

CHAPTZR 85 -DISTRICT COURTS; JURISDICTION
SECTICN 1331 - Federal question

The dist-ict courts shall have original jurisdiction of all civil actions arising under the
Constitution, iaws, or treaties of the United States.

28 US.C. § 1346 (a) (2)

TITLE Z8 — JUDICIARY AND JUDICIAL PROCEDURE
PART iV — JURISDICTION AND VENUE

CHAPT=R 85 - DISTRICT COURTS; JURISDICTION
SECTICN 1346 - United States as defendant

(a) The district courts shall have original jurisdiction, concurrent with the United States Court
of Federal Claims, oft

(2) Any other civil action or claim against the United States, not exceeding $10,000 in
amount, founded either upon the Constitution, or any Act of Congress, or any
regulation of an executive department, or upon any express or implied contract with
*he United States, or ...

28 U.S.C. § 1360

TITLE 28 — JUDICIARY AND JUDICIAL PROCEDURE

PART IV - JURISDICTION AND VENUE

CHAPT=ZR 85 — DISTRICT COURTS; JURISDICTION

SECTION 1361 ~ Action to compel an officer of the United States to perform his duty

The district courts shall have original jurisdiction of any action in the nature of mandamus to

compel an officer or employee of the United States or any agency thereof to perform a duty
owed to the plaintiff.
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42 U.S.C. § 1983

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 21 - CIVIL RIGHTS

SUBCHAPTER | - GENERALLY

SECTION 1983 - Civil action for deprivation of rights

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be {iable to the
party injured in an action at law, suit in equity, or other proper proceeding for redress, except
that in any action brought against a judicial officer for an act or omission taken in such
officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree
was violated or declaratory relief was unavailable. For the purposes of this section, any Act of
Congress applicable exclusively to the District of Columbia shall be considered to be a statute
of the District of Columbia.

42 U.S.C. § 1988

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 21 - CIVIL RIGHTS

SUBCHAPTER | - GENERALLY

SECTION 1988 - Proceedings in vindication of civil rights

(b) Attoiney’s fees

In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982, 1983, 1985,
and 1986 of this title, title IX of Public Law 92-318 (20 U.S.C. 1681 et seq.), the Religious
Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.), the Religious L.and Use and
Instituticnalized Persons Act of 2000 (42 U.S.C. 2000cc et seq.), title VI of the Civil Rights
Act of 1964 (42 U.5.C. 2000d et seq.), or section 13981 of this title, the court, in its discretion,
may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part
of the ccsts, except that in any action brought against a judicial officer for an act or omission
taken in such officer’s judicial capacity such officer shall not be held liable for any costs,
including attorney’s fees, unless such action was clearly in excess of such oftficer’s
furisdiction,

28U.5.C. §1343(3)

TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE
PART IV ~ JURISDICTION AND VENUE

CHAPTER 85 - DISTRICT COURTS; JURISDICTION
SECTION 1343 - Civil rights and elective franchise

(a) The district courts shall have original jurisdiction of any civil action authorized by law to
be commenced by any person: ... (3) To redress the deprivation, under color of any State law,
statute, ¢rdinance, regulation, custom or usage, of any right, privilege or immunity secured by
the Constitution of the United States or by any Act of Congress providing for equal rights of
citizens ar of all persons within the jurisdiction of the United States.
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28 US.C. § 139'(e)

TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE
PART IV - JURISDICTION AND VENUE

CHAPTZR 87 ~ DISTRICT COURTS; VENUE
SECTICN 1391 - Venue generally

(e} A civil action in which a defendant is an officer or employee of the United States or any
agency thereof acting in his official capacity or under color of legal authority, or an agency of
the United States, or the United States, may, except as otherwise provided by law, be brought
in any judicial district in which {1) a defendant in the action resides, {2) a substantial part of
the events or omissions giving rise to the claim occurred, or a substantial part of property that
is the subject of the action is situated, or (3) the plaintiff resides if no real property is involved
in the action. Additional persons may be joined as parties to any such action in accordance
with the Federal Ruies of Civil Procedure and with such other venue requirements as would be
applicable if the United States or one of its officers, employees, or agencies were not a party,

The summons and complaint in such an action shail be served as provided by the Federal
Rules of Civil Procedure except that the delivery of the summons and complaint to the officer
or agency as required by the rules may be made by certified mail beyond the territorial limits
of the district in which the action is brought.

i
28 U.S.C. § 139:(b)(2)

TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE
PART IV — JURISDICTION AND VENUE

CHAPTER 87 - DISTRICT COURTS; VENUE
SECTION 1391 - Venue generally

(b)y A civ’il action wherein jurisdiction is not founded solely on diversity of citizenship may,
except as otherwise provided by law, be brought only in ...

(2) a judicial district in which a substantial part of the events or omissions giving rise

to the claim occurred, or a substantial part of property that is the subject of the action
s situated ...

28 U.S.C. § 1391(bX3)
TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE
PART IV - JURISDICTION AND VENUE
CHAPTER 87 — DISTRICT COURTS; VENUE
SECTION 1391 -~ Venue generally

(b} A civil action wherein jurisdiction is not founded solely on diversity of citizenship may,
except as otherwise provided by law, be brought only in ...

(3) a judicial district in which any defendant may be found, if there is ne district in
which the action may otherwise be brought.
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4U.S.C. §4

TITLE 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND THE STATES
CHAPTER | - THE FLAG
SECTION 4 — Pledge of allegiance to the flag; manner of delivery

The Pledge of Allegiance to the Flag: *‘I pledge allegiance to the Flag of the United
States of America, and to the Republic for which it stands, one Nation under God,
indivisible, with liberty and justice for all.”’, should be rendered by standing at
attention facing the flag with the right hand over the heart. When not in uniform men
should remove any non-religious headdress with their right hand and hold it at the left
shoulder, the hand being over the heart. Persons in uniform should remain silent, face
the flag. and render the military saiute.

THE CONSTITUTION OF THE UNITED STATES OF AMERICA
ARTICLE L SECTION 1.

All legislative Powers herein granted shall be vested in a Congress of the United States, which
shall corsist of a Senate and House of Representatives.

THE CONSTITUTION OF THE UNITED STATES OF AMERICA
AMENDMENT |
Congress shall make no law respecting an establishment of refigion, or prohibiting the free
exercise thereof: or abridging the freedom of speech, or of the press; or the righnt of the people
peaceably to assemble, and to petition the government for a redress of grievances.

THE CONSTITUTION OF THE STATE OF CALIFORNIA

ARTICLE | DECLARATION OF RIGHTS
SECTION 4

Free exe-cise and enjoyment of religion without discrimination or preference are guaranteed.
This liberty of conscience does not excuse acts that are licentious or inconsistent with the
peace or safety of the State. The Legislature shall make no law respecting an establishment of
religion.

THE CONSTITUTION OF THE STATE OF CALIFORNIA

ARTICLE 9 EDUCATION
SECTION 8
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No public money shall ever be appropriated for the support of any sectarian or denominational
school, or any school not under the exclusive control of the officers of the public schools; nor
shall any sectarian or denominational doctrine be taught, or instruction thereon be permitted,
directly or indirectly, in any of the common schools of this State.

THE CONSTITUTION OF THE STATE OF CALIFORNIA

ARTICLE 16 PUBLIC FINANCE
SECTION 5

Neither the Legislature, nor any county, city and county, township, school district, or other
municipal corporation, shall ever make an appropriation, or pay from any public fund
whatever, or grant anything to or in aid of any religious sect, church, creed, or sectarian
purpose, or help to support or sustain any school, college, university, hospital, or other
instituticn controlled by any religious creed, church, or sectarian denomination whatever; nor
shall any grant or donation of personal property or real estate ever be made by the State, or
any city, city and county, town, or other municipal corporation for any religious creed, church,
or sectarjan purpose whatever; provided, that nothing in this section shall prevent the
Legislature granting aid pursuant to Section 3 of Article XVI,

THE CONSTITUTION OF THE STATE OF CALIFORNIA

ARTICLE 1 DECLARATION OF RIGHTS

SECTION 4. Free exercise and enjoyment of religion without discrimination or preference are
guaranteed. This liberty of conscience does not excuse acts that are licentious or inconsistent
with the peace or safety of the State. The Legislature shall make no law respecting an
establishment of religion.

CALIFORNIA EDUCATION CODE
TITLE i, GENERAL EDUCATION CODE PROVISIONS
DIVISION |, GENERAL EDUCATION CODE PROVISIONS
PART 23. GENERAL INSTRUCTIONAL PROGRAMS
CHAPTER 11, MISCELLANEOUS
ARTICLE 2. PATRIOTIC EXERCISES
SECTION 52720

§ 52720. In every public elementary school each day during the school year at the beginning
of the first regularly scheduled class or activity period at which the majority of the pupils of
the schonl normally begin the school day, there shall be conducted appropriate patriotic
exercises. The giving of the Pledge of Allegiance to the Flag of the United States of America
shall satisfy the requirements of this section.

In every public secondary school there shall be conducted daily appropriate patriotic exercises. The
giving of the Pledge of Allegiance to the Flag of the United States of America shall satisfy such
requirement. Such patriotic exercises for secondary schools shall be conducted in accordance with the
regulatior:s which shall be adopted by the governing board of the district maintaining the secondary
school.

Newdow v. U.S. Congress  Aprii, 2005 First Amended Complaint  Appendix A  PageSof§

046



APPENDIX B

AMERICAN SOCIETY WAS OVERTLY PARTIAL TO (CHRISTIAN)
MONOTHEISM AT THE TIME OF THE PASSAGE OF THE ACT OF 1954, WHICH
WAS INTENDED TO ENDORSE (CHRISTIAN) MONOTHEISM

After the Secord World War and into the 1960s, the United States was in the grips of the
“Cold War.” This was the period of time in which Senator Joseph McCarthy rose to power
with his wanton accusations of communist affiliations, and “an admission of membership in
the Communist Party ... [could] be used to prosecute the registrant under ... federal criminal

statutes.” Albertson v, Subversive Activities Control Board, 382 U.S. 70, 77 (1965} (Brennan,

J., majority).! Within this milieu were serious infringements upon American civil liberties.?
Even suspected affiliation with the Communist Party could lead to the loss of job and friends.?
“In 1947 [President Truman] sought to root out subversion through the Federal Employee
Loyalty Program. The program included a loyalty review board to investigate government
workers and fire those found to be disloyal. The government dismissed hundreds of
employees, and thousands more felt compelled to resign. By the end of Truman’s term, 39
states had enacted antisubversion laws and loyalty programs. In 1949 the Justice Department
prosecuted 11 I2aders of the Communist Party, who were convicted and jailed under the
Smith Act of 1940.”* President Eisenhower — who followed President Truman — had a loyalty
program of his own. “Under [Eisenhower’s] loyalty program, some 10,000 federal employees

resigned or were dismissed.”

' The Communist Control Act of 1954 contained the following: “The Congress hereby finds and
declares that the Communist Party of the United States, although purportedly a political party, is in
fact an instrumentality of a conspiracy to overthrow the Government of the United States.” Under the
Act, “any” participation - including preparing documents, mailing material, pr imparting information
of any kind ~ was to be considered by the jury. U.S. Statutes at Large (1954), Public Law 637, Chap,
886, p. 775-780 (Sec. 2, “Findings of Fact™).

2 “When Senator Joseph McCarthy was at his prime ... there were scarcely a dozen papers in this
Nation that stooc firm for the citizen’s right to due process and to First Amendment protection.”
Columbia Broadasting System. Inc. v. Democratic Nat’l Committee, 412 U.S. 94, 154-155 (1973)
{Douglas, 1., concurring). '

* The blacklisting of the “Hollywood Ten” is but one example of the vile consequences of that era’s
mindset. _

* http:/encarta.msn.com/encyclopedia_[ 741500823 16/United_States_(History).htmi

* Qakley, J. Roneld. God’s Country: America in the Fifties.(New York: Dembner, 1986) p. 177.
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The world’s main communist stronghold was the Union of Soviet Socialist Republics
(USSR), which had instituted a repressive, totalitarian form of government. As a result, Soviet
citizens were deprived of many of the freedoms that Americans cherish. One of those lost
freedoms was tf’ne right to worship freely, because the USSR — lacking the protections found
in our First An;endment’s religion clauses — officially espoused Atheism. Wishing to
differentiate our nation from that evil regime (but failing to recognize that the difference was
America’s guax}antee of religious liberty, not our de facto majoritarian (Christian)
monotheism), cur politicians took to touting the superiority of a belief in God and in Jesus
Christ. Vermont Senator Ralph Flanders, for instance, attempted to put through a
Constitutional Amendment stating that “this nation devoutly recognizes the authority and law
of Jesus Christ, Saviour and Ruler of Nations, through whom are bestowed the blessings of
Almighty God.” Adlai Stevenson, the Democratic candidate for President in both 1952 and
1956, claimed that, “We are all children of the same Judaic-Christian civilization, with very
much the same religious lr.)ackgroumi,”7 and that “God has set for us an awesome mission:
nothing less thz'f.n the leadership of the free world.”® Earl Warren, then the newly-appointed
Chief Justice o:j‘the United States Supreme Court, stated in 1954 that the United States is “a
Christian land governed by Christian principles.”® While serving as Secretary of State from
1953-1959, John Foster Dulles stated that, “there is no way to solve the great perplexing
international problems except by bringing to bear on them the force of Christianity.”'? In fact,
President Eisenhower’s staff was so monotheistically religious that one writer, in referring to
the Secretary of Defense, stated he was “the only man in the Administration who doesn’t talk

about God.”"

Perhaps most itnportant were the words and acts of President Eisenhower, himself. Starting
with his 1953 inauguration, where “[t]he lead float ... was ‘God’s Float,” exhibiting pictures
of churches anc, other religious places and the slogans ‘In God We Trust’ and ‘Freedom of

i
t

& Miller, William Lee. Piety Along the Potomac. The Reporter {I1 August 1954) p. 25.

7 Stevenson, Adlal. Major Campaign Speeches of Adlai E. Stevenson, 1952 (New York, 1953), p. 282.
¥ Marty, Martin, Modern American Religion, vol. 3, “A Civic Religion of the American Way of Life,”
{Chicago: Unive-sity of Chicago Press, 1986) p. 307.

® “Eisenhower Jcins in a Breakfast Prayer Meeting.” New York Times, February 5, 1954, A-10.

0 “Miller, William Lee. Piety Along the Potomac. The Reporter (11 August 1954), pp. 41-42.

" Brogan, D.W. Unnoticed Changes in America. Harper’s Magazine (February, 1957) p. 33.
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Worship® writtgn in Gothic script,”'? faith in God permeated his presidency. The new
President was dctually baptized two weeks after taking office.’” He worked “to get legislative
support for a national day of prayer, attend[ed] annual presidential prayer breakfasts, and
appointfed] a minister to a new special presidential post for religious matters.”** “On April 8,
1954, Eisenhower issued the first stamp bearing the motto “In God We Trust.””'* He
participated in the American Legion’s Back to God crusade, proclaiming that “Recognition of
the Supreme Being is the first, the most basic, expression of Americanism. Without God,
there could be no American form of government, nor an American way of life.”'® As Chief
Executive, he was “determined to use his influence and his office to help make this period a
spiritual turning point in America.””” In fact, the Republican National Committee declared
that “in every sznse of the word, [President Eisenhower] is not only the political leader, but the
spiritual leader o-(f our times,”’® an assessment that was widely shared.'” In short, “Eisenhower
often used re!ig;ious phrases and talked about the need for religious faith and spiritual values.
He frequently called on divine aid for himself and his country in speeches, held prayer
breakfasts, received church delegations in his office, and had Billy Graham and Norman
Vincent Peale 2 overnight guests at the White House. He also began cabinet meetings with a
prayer.”m As another author wrote of the President:

His priesthood was part of his role as leader of a “crusade,” as he called it, against
“godless Communism™ ... “The things that make us proud to be Americans are of the soul
and of the spirit,” Eisenhower declared. And being American, for a president who was

12 Oakley, 1. Rorald. God's Country: America in the Fifties.(New York: Dembner, 1986) p. 320.

" Marty, Martin- Modern American Religion, vol. 3, “A Civic Religion of the American Way of Life,”
(Chlcago Unive sity of Chicago Press, 1986) p. 303..

* Marty, Martin' Modern American Religion, vol. 3, “A Civic Religion of the Ameﬂcan Way of Life,
{Chicago: Univesity of Chicago Press, 1986) p. 303.
* Medhurst MJ. “God Bless the President: The Rhetoric of Inaugural Prayer.” (The Pennsylvania
State University, 1980). (Available on microfilm from University Microfilms International, Ann
Arbor, MI (800-521-0600). At 231-232. '
61 ife Magazine, April 11, 1955, page 138; New York Herald Tribune, February 22, 1955.
'" High, Stanley. What the President Wants. Reader’s Digest (April, 1953) pp 2-4.
" Resolution of the Republican National Committee, February 17, 1955, as reported Marty, Martin,
Modern American Religion, vol. 3, “A Civic Religion of the American Way of Life,” (Chicago:
University of Chicage Press, 1986) p. 295,
' “The central symbol of the nation’s political piety was the President himself.” Miller, Douglas T. &
Nowak, Marian. The Fifties: The Way We Really Were (Garden City, NY, Doubleday & Co. 1977) p.
89-940.
¥ Oakley, I. Rorald. God’s Country: America in the Fifiies (New York: Dembner, 1986) p. 153.

Y
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baptized and who joined a church for the first time afier having been elected, meant being
a theist,” '

This entanglement of religiosity and politics led to the precise circumstances the
Establishment Clause was meant to address: “Among a growing number of Americans, belief
in God became intertwined with patriotism.” In other words, it became “un-American to be

- 3
unrei1g10us.”2

In fact, as was reflected in the words and deeds of their governmental officials,
it wasn’t simply belief in a Supreme Being that was involved. Belief in the Christian God was
often specifically implicated. Thus, “th[e] nationalization of Christianity in the fifties” was

»24

“pervasive.” As written in Time Magazine in 1954, “today in the U.S., the Christian faith is

back in the cener of things.””

Americans ﬂoc;ked to their churches in droves: “the conservative fifties saw a major revival of
religion. Year e fter year the statistics pointed to unprecedented increases in church
membership.”*® In 1955, “of adult Americans ... 96.9 per cent were found to identify
themselves religiously (70.8 per cent Protestants, 22.9 per cent Catholics, 3.1 per cent

Jews).”?” From 1949-1953, alone, “the distribution of Scripture in the United States increased

2 Marty, Martin. Modern American Religion, vol. 3, “A Civic Religion of the American Way of Life,”
{Chicago: Unive-sity of Chicago Press, 1986} p. 296.

2 Reader’s Digest Association, Our glorious century. Harvey, Edmund H. Jr., ed. (Pleasantville, N.Y .:
Reader’s Digest Association, 1994), p. 266,

3 Eckardt, A. Rey. The New Look in American Piety. The Christian Century 71 (17 November 1954),
p. 1396. See, also, Miller, Douglas T. & Nowak, Marion. The Fifties: The Way We Really Were
(Garden City, N, Doubleday & Ca. 1977) p. 92. (“Patriotism and religion seemed synonymous.
Atheists ar agnostics were not tolerated.”); Herberg, Will. Protestant-Catholic-Jew (Garden City,
1960) p. 53 (“[B]eing a Protestant, a Catholic, or a Jew is understood as the specific way, and
increasingly perhaps the only way, of being an American and locating oneself in American society.™);
Wittner, Lawrence S., Cold War America: From Hiroshima to Watergate (New York: Praeger, 1974),
p. 123, (“Recognition of the Supreme Being is the first, most basic expression of Americanism.”};
Oakley, I. Ronald. God's Couniry: America in the Fifties (New York: Dembner, 1986) p. 324 (“[[]n
the fifties ... atheists were automatically considered to be unpatriotic, un-American, and perhaps even
treasonous.™)

* Oakley, J. Rorald. God's Country. America in the Fifties.(New York: Dembner, 1986) p. 324.

* Time Magazine, April 19, 1954, p. 62

8 Dakley, J. Rorald. God’s Country: America in the Fifties (New York: Dembner, 1986) p. 185.

¥ Herberg, Will. Protestant - Catholic - Jew: An Essay in American Religious Sociology. (Garden
City, NY: Doublzday & Co., 1955), p. 78 (note 2) (citing Public Opinion News Service, March 20,
{953). .
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140 per cent.”®® Clergymen — with remarkably successful books, radio shows, television
shows, crusades and the like — became increasingly popular and influential.”® In 1942, when
Americans were questioned about which groups did the most “good” for the country, religious
leaders came i third. By the mid-fifiies, “[n]o other group — whether government,
congressional, ;ousiness, or labor — came anywhere near matching the prestige and pulling
power of the man who are the ministers of God.”® Billy Graham,’! Fulton Sheen? and

Norman Vincent Peale,” for example, became household names.

As might be expected, popular culture and mercantilism reflected this religious growth. For
instance, the Ideal Toy Company manufactured “praying dolls” with flexible knees for
kneeling, created due to “the resurgence of religious feeling and practicé in America today.™*
Religious songs were noted to be obtaining a stronghold in the nation’s juke boxes.” The Boy
Scouts of America — which had previously maintained a relatively tepid religious emphasis -
increased its ecclesiastical fervor “in the fifth edition (1948) [when] the authors of the [Boy

Scout} Handbook began to expand their explanation of “duty to God.”*® And Norman

* Herberg, Will. Protestant — Catholic — Jew: An Essay in American Religious Sociology. (Garden
City, NY: Doublzday & Co., 1955), p. 14 (citing Report of the American Bible Society at its 138"
annual meeting, Time, May 24, 1354).

2 Qakley, ). Rorald. God's Country: America in the Fifties.(New York: Dembner, 1986) pp. 321-327.
3 Polls conducted by Elmo Roper, as reported in Miller, Douglas T. & Nowak, Marion. The Fifties:
The Way We Reclly Were (Garden City, NY, Doubleday & Co. 1977} p. 85-86.

** Billy Graham’s masterful crusades are legendary. See, e.g., The New Evangelist Time Magazine 64
(25 October 1954), at 54. “Like many other evangelists of the day, [Rev. Graham] also ofien equated
Christianity with Americanism and with anticommunism.” Oakley, J. Ronaid. God's Country:
America in the Fifties (New York: Dembner, 1986) p. 322. As Graham characterized it, “a great
sinister and anti-Christian movement masterminded by Satan has declared war upon the Christian
God.” Lewis, Peter The fifties (New York: Lippincott, 1978) p. 73-74.

32 Life Is Worth Living, a TV show with Rev. Fulton J. Sheen, aired from 1952-1957. Rev. Sheen
“warned that no neace was possible with Russia, the leader of international godless communism.”
Oazkley, J. Ronald, God'’s Country: America in the Fifiies.(New York: Dembner, 1986) p. 322-3.

3 Norman Vincent Peale’s The Power of Positive Thinking “quickly went to the top of the nonfiction
best-seller list anid stayed there for 112 consecutive weeks. In 1954 it sold more copies than any other
book except the 3ible.” Id., at 323. That book, according to Dr. Peale, “teaches appiied Christianity,”
[Peale, Norman Vincent The Power of Positive Thinking (New York: Prentice-Hall, 1952} at ix],
noting that “there is no problem, difficulty, or defeat that you cannot solve or overcome by faith,
positive thinking, and prayer to God.” Id., at 275. The concluding line of the work is: “God will help
you - so believe and live successfully.” Id., at 276,

**Time Magazine, 20 September 1954, Words and works, p. 65.

¥ Life Magazine, April 11, 1955, pp. 138-40.

* That edition contained the admonition that, “Above all you are faithful to Almighty God's
Commandments;” Mechling, Jay. On my honor : Boy Scouts and the making of American youth
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Rockwell — arguably the most popular and influential artist of America of the 1950°s ~ ably

“‘combined “dirty to God™ and “duty to country” in a single picture.”’”

(University of Chicago Press: Chicago, 2001), p. 41, Mechling notes that the 1948 Handbook

incorporated a “wedding of religion and democratic ideology, of religion and patriotism.” Id., at 42.

Even in this bool: — on the Boy Scouts — can one find acknowledgement of the entanglement of

religion, government and politics:
Religion had become an important marker distinguishing between the Communists and the
Western demrocracies. “They” were “godiess communists,” while we were religious. ... [T}t was
living in Eisenhower’s America of the 1950s that made so clear to everyone the ways Protestant
Christianity and Cold War ideology became tangled in the definitions of America ... A boy had to
have a faith, for atheism—and probably agnosticism—was the characteristic of Communists, our
Sworn enemises.

1d., at 43-44,

" Mechling, Jay. On my honor : Boy Scouts and the making of American youth (University of Chicago

Press: Chicago, 2001), p. 46 (quoting Hillcourt W. Norman Rockwell's World of Scouting (Abrams:

New Yark, 1977), p. 144).
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APPENDIX C

AMERICAN SOCIETY WAS OVERTLY ANTAGONISTIC TO ATHEISM AT THE
TIME OF THE PASSAGE THE ACT OF 1954
As is the case with discrimination against blacks and women, discrimination against atheists
predates the founding of our nation. However, whereas conscientious efforts have been made to
end racial and gender prejudice, government — to this day — has continued to foster anti-atheistic

sentiment, Thus, antagonism to atheism was still extant when the Act of 1954 was passed.

In tracing the history of this bigotry, one can start with the Bible, in which it is stated that
Atheists are “corrupt ... there is none that doeth good”' and disbelief in God is equated with
“unrighteousnesé.”™ Under the common law of England, from which our legal system arose,
denying God’s e.‘l{istence was punishable “by fine and imprisonment, or other infamous corporal
punishment.” Aaditionaliy, of the eleven state constitutions in existence during the framing of
our secular federal constitution, nine required professions of belief in God to obtain full benefits

of citizenship.®

With this background, the secular nature of our federal Constitution — with no reference to God

or Jesus ~ is remarkable. Yet, although objection was heard from the outset,” criticism was quite

' Psalms 14:1.

12 Corinthians 6:14.

? 4 Blackstone Commentaries 59.

* Delaware (1776 Article 22: “I ...do profess faith in God the Father, and in Jesus Christ His only Son,
and in the Holy Ghost;” Pennsylvania (1776) Article 2, Section 10: “I do believe in one God, the creator
and governor of thz universe;” New Jersey (1776) Article 19: “[A]ll persons, professing a beliefin the
faith of any Protesiant sect. ... shall be capable of being elected into any office;” Georgia (1777) Article
VI: “The representatives ... shall be of the Protestant religion;” Massachusetts (1780) Article 2: “Itis ...
the duty of all mer in society, publicly, and at stated seasons, to worship the SUPREME BEING.” Article
3 : *[E]very denomination of christians ...shall be equally under the protection of the law;” Maryland
(1776) Section 33: “[A]ll persons, professing the Christian religion, are equaily entitled to protection in
their religious liberty;” South Carolina (1778) Article 38: “[A]ll persons ... who acknowledge that there is
one God ... shall be freely tolerated. The Christian Protestant religion ... is ... the established religion of
this State;” New Hampshire (1784) Article VI: “[Elvery denomination of christians ... shall be equally
under the protecticn of the law;” North Carolina (1776) Article 32: “[N}o person, who shall deny the
being of God or th= truth of the Protestant religion, ...shall be capable of holding any office.”

* For instance, the First Presbytery Eastward in Massachusetts and New Hampshire complained about the
absence of “sotme explicit acknowledgment of the only true God and Jesus Christ whom He has sent,
inserted somewhere in the Magna Carta of our country” in a letter written to George Washington on
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rare during the fgunding era.® Only as an increasing number of citizens more fervently embraced
(Christian) monctheistic belief — thus leading to the very circumstances that the principles
underlying the Religion Clauses seek to address — did cries for a reversion to the melding of
religion and government become prominent.”

Hopes for governmental godliness increased during the Civil War era, too, as Christian
Americans claimed that the nation’s conflict was a sign of His wrath. In fact, that theory was
used in an attempt to Christianize the nation with a Constitutional amendment. The movement
was led by the newly formed National Reform Association, whose goal was to alter the Preamble
so that it would begin with the following verbiage:

We, the reople of the United States, humbly acknowledging Almighty God as the source
of all authority and power in civil government, the Lord Jesus Christ as the Ruler among
the nations, his revealed will as the supreme law of the land, in order to constitute a
Christian government, ...}

As might be expected, anti-Atheistic sentiment was blatant during that campaign. For instance, at
the National Reform Association convention held on February 26-27, 1873 in New York,

Jonathan Edwarcs, D. D. uttered the following:

Tolerate atheism, sir? There is nothing out of hell that I would not tolerate as soon! The
atheist may live, as 1 have said; but, God helping us, the taint of his destructive creed
shall not defile any of the civil institutions of all this fair land! Let us repeat, atheism and

October 27, 1789. McAllister D. Testimonies fo the religious defect of the Constitution of the United
States. Christian S:atesman Tract No. 7, Philadelphia (1874) at 2-3.

* McA llister’s traci was an attempt to demonstrate that “[t]his defect ... never passed altogether
unnoticed™ by placing all “testimony” into “one complete summiary.” Tract No. 7 at 1. Yet, for the 22
years between 1790 and 1812, McAllister apparently could find only three protestations within all of the
colonial literature. Tract No. 7 at 3-4. ‘

7 Perhaps the most renowned example was Timothy Dwight's 1812 oratory:

We formed our Constitution without any acknowledgement of GOD; without any recognition of his
mercies to us, as a people, of his government, or even of his existence. The Convention, by which it
was formed, never asked, even once, his direction, or his blessing upon their labours. Thus we
commenced our national existence under the present system, without GOD.

A discourse in twe parts: delivered July 23, 1812, on the pubtic fast, in the chapel of Yale College by
Timothy Dwight, D.D.L.L.D., President of that Seminary; Published at the request of the students, and
others; New Haven, Published by Howe and Deforest; Sold also by A.T. Goodrich and Co. No, 124,
Broadway, New-York; Printed by J. Seymour, 49, John Street, New York, p. 40.

® American State F apers Bearing on Sunday Legislation.[1st Edition] Compiled and Annotated by
Blakely WA (189(). Revised and Enlarged Edition, {2nd Edition] Edited by Colcord W (The Religious
Liberty Association: Washington, DC; 1911) pp 341-343.
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Christianity are contradictory terms, They are incompatible systems. They cannot dwell
together on the same continent!”

H

With such a ]ega‘:y of antipathy towards Atheism, the official espousal of that creed by the
nation’s chief political rival was seized upon by the (Christian) monotheistic majority as the Cold
War took shape. “Believing that ‘atheistic Communism’ threatened America both without and

within, Americans saw the world in terms of good and evil, godly and god[ess.”m

In fact, “[iln
th[e] confused times of the fifties, socialists and Atheists were often thought to be
communists.” ' Accordingly, it was believed that “Communists were our mortal enemies and
they were atheists. Religion, therefore, came to seem essential in the fight against

12 which the monotheistic majority readily joined.”

communism,
“Godless communism™ becamne a catch-phrase, permeating that era’s American society. Even
dictionary definiions of “godless” standardly included “wicked” as one of the synonyms,'* and
that word’s refative, “ungodly,” was defined to include “sinful.”*® Thus, the stage was set for
governmental ag:nts to parlay this manifest prejudice against adherents of a minority religious
belief system to their advantage in terms of popular support. For instance, the Director of the

Federal Bureau ¢ f Investigation, J. Edgar Hoover, stated:

® Jones AT. Civil Government and Religion, or Christianity and the American Constitution, American
Sentinel, 26 & 28 Coliege Place, Chicago, 111, 1059 Castro St. Oakland, Cal.; 43 Bond 5t. N 'Y Atlanta,
Georgia. 1889. Facsimile Reproduction Printed 1973 by Atlantic Printers & Publishers Sherrington, P. Q.
pp. 53-36

' Miller, Douglas T. & Nowak, Marion. The Fifties: The Way We Really Were (Garden City, NY:
Doubleday & Co. 1977) p.82.

" Oakley, J. Ronald. God'’s Country: America in the Fifties.(New York: Dembner, 1986) p. 185,

2 Miller, Douglas T. & Nowak, Marion. The Fifties: The Way We Really Were (Garden City, NY,
Doubleday & Co. 1977) p. 91.

" For example, a National Conference on the Spiritual Foundations of Our Democracy was held shortly
after the Act of 1934 was passed. There, “[t]he interfaith leaders [sought] a staternent of common faith on
which to fight Corimunism.” The New York Times, Novemnber 11, 1954,

" “Godless” was cefined in Webster's New Twentieth Century Dictionary of the English Language ~
Unabridged. (Standard Reference Works Publishing Co., Inc.: New York, 1956) as “Having no reverence
for God; impious; ungodly; irreligious; wicked.” Page 749. In Funk & Wagnalls New Practical Standard
Dictionary of the English Language, Volume One: A-P (Funk & Wagnalls Co.: New York, 1956} the
definition was “Ungodly; atheistical; wicked.” Page 569.

1 The New CenturyDictionary of the English Language, Volume 2 (D. Appleton-Century Co.:New York,
1948), p. 2095. That definition exists to this day: “ungodly: 1 a : denying or disobeying God : IMPIOUS,
IRRELIGIOUS b ; contrary to moral law : SINFUL, WICKED.” Merriam-Webster Online Dictionary,
accessed at hitpy/www.m-w.com/cgi-bin/dictionary?hogk=Dictionary&va=ungodly on September 12,
2004.
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I think that the criminal flood is an inescapable result of our earlier failure to teach God
convincingly to the youthful unfortunates who are our juvenile delinquents of today and
who will be our adult criminals of tomorrow. 'S
Former Presiden; Herbert Hoover wrote that, “[wlhat the world need today is a definitive,
spiritual mobilization of the nations who believe in God against this tide of Red agnosticism,”
and actually suggested reorganizing or replacing the United Nations with a “moral and spiritual
co-operation of God-fearing free nations.” He concluded that, “in rejecting an Atheistic other

world, I am confident that the Almighty God will be with us.” "’

The phrase “godless communists” filled the pages of the Congressional Record as the movement
to intrude “under God” into the Pledge took hold. Rep'. Louis Charles Rabaut — the chief House
sponsor of the Azt of 1954 — went so far as to place in that setting the incredible assertion that
“[a]n atheistic Afnencan . is a contradiction in terms. 1% On Flag Day in 1955 -
commemorating the one-year anniversary of the religious alteration of the Pledge — Rep. Rabaut

stated, “We cannot afford to capitulate to the atheistic philosophies of godless men.”'?

Rep.
George H. Fallon felt the Congressional Record was a proper locale to claim that “when Francis
Bellamy wrote this stirring pledge, the pail of atheism had not yet spread its hateful shadow over
the world.”®® Also placed into the Congressional Record (with the unanimous consent of the
Senate) was an editorial from the Milwaukee Sentinel that stated, “[Iln times like these when
Godless communism is the greatest peril this Nation faces, it becomes more necessary than ever
to avow our faith in God and to affirm the recognition that the core of our strength comes from
Him.”*' As Congress changed our national motto from “e pluribus unum” — which had been
chosen by a committee formed on July 4, 1776 (and comprised of Benjamin Franklin, Thomas

Jefferson and John Adams) - to “In God We Trust,”** Rep. Louis C. Rabaut sponsored another

bill; this one to have “Pray for Peace” as the cancellation stamp of all first- and second-class

'* 99 Cong. Rec. 12 {Appendix), A4155 (May 22, 1953) (Attributed to J. Edgar Hoover in article inserted
into the record by Rep. Louis C. Rabaut, spansor of the House resolution to insert the words “under God™
into the previously secular Pledge of Aliegiance)

' Hoover, Herbert. Addresses upon the American Road 1948-1950 (Stanford, California: Stanford
University Press, 1951) pp. 66-67.

*! 100 Cong. Rec. 2, 1700 (Feb. 12, 1954).

101 Cong. Rec. 6, 8156 (June 14, 1955) (Rep. Louis C. Rabaut’s statement during the 1355 Flag Day
ceremonies. )

2% 100 Cong. Rec. 18 (Appendix), A3448 (May 11, 1954).

21100 Cong. Rec. 5, 3915 (May 4, 1954).

2 July 30, 1956, ch. 795, 70 Stat. 732.
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mail. This, he contended, would help counter “the ever increasing attacks upon us by forces of

godiessness and atheism.”>*

The other branches of government joined in the fray. The Supreme Court equated Atheism with
subversion: “[T]he Court of Appeals felt that the Legislature’s reasonable belief in such

conditions justified the State in enacting a law to free the American group from infiltration of

24

such atheistic or subversive influences.”" And the nation’s “spiritual leader” - President

Eisenhower — succinctly stated that, “Recognition of the Supreme Being is the first, the most

basic, expressior of Americanism,”?

The media, also, fanned the flames of this bigotry. For instance, William Randolph Heart — who
was eventually to use his vast newspaper empire to advocate for interlarding the Pledge with

“under God” — wrote a 1940 opinion column denigrating “atheism, anarchism and Godless

26

despotism.”™ Thus, socially and politically, Atheists were set up to be disenfranchised, as it was

accepted by the majority that “{n]ot to be ... either a Protestant, a Catholic, or a Jew is somehow

!12 7!’28

not to be an American.”™’ Worse yet, Atheism “may imply being obscurely ‘un-American.
At the time of the Act of 1954, therefore, “a professed ‘unbeliever’ ... would have no chance
whatever in political life.”?” The statistics bore this out, demonstrating that any complaints about

this barrage of societal monotheistic indoctrination® were to no avail. In 1946, for instance, 57%

B Sitk M. Spiritual Politics: Religion and America since World War II. (New York; Simon and Schuster,
1988) p. 100.

M Kedroff v. St. Nicholas Cathedral of Russian Orthodox Church, 344 U.S. 94, 109 (1952).

» Herberg, Will. Protestant — Catholic - Jew: An Essay in American Religious Sociology. {Garden City,
NY: Doubleday & Co., 1955), p. 274 (citing the President’s “address launching the American Legion’s
‘Back to God’ campaign” for 1955.)

% Coblentz Edmond D. William Randolph Hearst: A Portrait in his Own Words {Simon and Schuster:
New York, 1952) Pp 302-303,

7 Herberg, Will. Protestant — Catholic — Jew: An Essay in American Religious Sociology. (Garden City,
NY: Doubleday & Co., 1955), p. 274.

* Herberg, Will. Protestant — Catholic — Jew. An Essay in American Religious Sociology. (Garden City,
NY: Doubleday & Co., 1955), p. 274.

** Herberg, Will. Protestant — Catholic ~ Jew: An Essay in American Religious Sociology. (Garden City,
NY: Doubleday & Co., 1955), p. 65. As Herberg also noted, “every candidate for public office is virtually
required to testify to his high esteem for religion.” Id.

% “From every corner and on every level, high, low, and middle brow, we have for years been bombarded
with theological propaganda.” Russeli, B. Why I am not a Christian (Touchstone / Simon & Schuster,
Inc.: New York; 1357 (Editor’s Introduction by P. Edwards, at xii.}
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of Americans felt that Atheists should be denied the opportunity to even broadcast their religious
views on radio.”’ A poll taken eight years later showed that 60% of the population would not
grant Atheists the right to do the same in a speech, 60% favored removing any of their books on
the topic from the public libraries, and an amazing 84% believed that Atheists should not be
permitted to teach in college or universities.” In 1958, more than three-quarters of the population
stated they would not vote for an otherwise qualified candidate for president if that person were
an Atheist.” Per.‘inaps most incredible of all, 27% of the population stated in 1965 that they didn’t
think Atheists should even be allowed to vote! In contrast, when asked if “people who have quit
school and never completed high school” should be have that right, only 6% of the population
felt that group should be excluded.*® As the author of a treatise on the Supreme Court and the
Religion Clauses noted in 1962, “Atheism is fair game for the sniper, and overtones of

‘blasphemy’ and ‘sacrilege’ still linger.”*

3! Gallup Poll - A.L.P.O. (December 18, 1946).

2 Joint survey conducted in 1954 by the Gallup Poll and the National Opinion Research Center of the

University of Chicago, as reported in Stouffer, Samuel. Communism, Conformity, and Civil Liberties: 4

Cross Section of the Nation Speaks lts Mind (Garden City, NY: Doubleday & Co. 1955), pp. 32-33.
33 The poll locked into other refigions and race as well. The results are revealing: Would not vote for a:

Baptist (4%), Catholic (27%), Jew (29%), Negro (54%), Atheist (77%). Id.

* Gallup Poll - A.LP.O. (July 21, 1965).

3% The Supreme Court on Church and State. Tussman J. (ed.). (Oxford Unjversity Press: New York;

1962, at xxi.
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APPENDIX D
THE HISTO-RICAL RECORD CLEARLY DEMONSTRATES THAT THE ACT OF
1954 WAS PASSED AS A RESULT OF THE DESIRE TO ENDORSE (CHRISTIAN)
" MONOTHEISM AND TO DISAPPROVE OF ATHEISM

It was in the praviously described markedly pro-monotheistic (APPENDIX A) and anti-
Atheistic {APPENDIX C) environment that the previously secular Pledge of Allegiance was
interlarded with the words, “under God.” The specific movement began in 1951, when the
Board of Directors of the Knights of Columbus — “the largest Catholic laymen’s
organization™' - inserted those two words after “one Nation™ for their members to recite when
uttering the Pledge. The Knights recommended the change to our federal leaders in 1952, the
same year Congress requested that the president “set aside and proclaim ... a National Day of
Prayer, on which the people of the United States may tﬁm to God in prayer and meditation at

churches, in groups, and as individuals.”™

The Knights’ idea received its initial legislative backing on April 20, 1953, two months after
the introductior. of H. Con. Res. 60 to create a “Prayer Room” in the Capitol “to seek Divine
strength and gu'idance.”"' On that date, the first of eighteen separate bills to place “under God”
into the Pledge was proposed.” Authored by Michigan’s Rep. Louis Charles Rabaut, the bill
gathered its main support on February 7, 1954, when the Rev. George M. Docherty spoke
before his congregation at Washington, DC’s New York Avenue Presbyterian Church. Thus,
the chief catalyst for placing purely religious words into our perfectly functioning secular
pledge was a Sunday sermon — a sermon in which Rev. Docherty asserted that “[a]n atheistic

. . . . &
American is a contradiction in terms.”

" Elk Grove Unified Sch. Dist. v. Newdow, 159 L. Ed. 2d 98, 124 S. Ct. 2301 (2004), Brief for amicus
curiae Knights of Columbus at 1.

ld. at 12,

¥ 66 Stat. 64 (19:2); 36 US.C. § 169h.

% The Prayer Room in the United States Capitol, Document No. 234, 84" Cong., 1" Sess. (1954); US
GPO, Washingten: 1936, at 1.

° Big Issue in D.C.: The Oath of Allegiance. New York Times, May 23, 1954, E-7. The eighteen
separate resolutions of the 83™ Congress which were introduced to place the words, “under God,” into
the Pledge of Allegiance were: S.J. Res. 126, H.J. Res. 243, H.J. Res. 334, H.J. Res. 371, H.J. Res.
383, H.J. Res. 479, H.J. Res. 497, H.I. Res. 502, H.J. Res. 506, H.J. Res. 513, H.J. Res. 514, FLI Res.
518, H.J. Res. 519, H.J. Res. 521, H.J. Res. 523, H.J. Res. 529, H.J. Res. 531, and H.J. Res. 543.

§ Marty, Martin. Modern American Religion, vol. 3, “A Civic Religion of the American Way of Life,”
(Chicago: University of Chicago Press, 1986) p. 301.
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Attending that .;ermon was President Eisenhower. Three days earlier, the President and other
of the nation’s :’;eaders publicly joined in attending a prayer breakfast sponsored by the
International Council for Christian Leadership.” On the afternoon of Rev. Docherty’s sermon,
the President tcok part in a radio and television broadcast of the American Legion’s “Back to
God” program. The program was “an appeal to the people of America and elsewhere to seek
Divine guidance in their everyday activities, with regular church attendance, daily family
prayer and the refigious training of youth.”8 From the White House, the President stated he
was “delighted that our veterans are sponsoring a movement to increase our awareness of God
in our daily lives.”® He also claimed, “In battle, they learned a great truth — that there are no

atheists in the faxholes.”'®

Over the next nilonths, the House and Senate worked together on the legislation, with
numerous congressmen openly expressing pro-Monotheistic and anti-Atheistic biases.
APPENDIX E {providing nine pages of citations). As noted in the New York Times, the Act
was religious: “All of the various sponsors, as well as the Rev. Mr. Docherty, agree on one
thing: the widespread support the bill is receiving must bear testimony to a religious revival of
significance.”' An article in the same edition spoke of a lecture delivered the day before in by
Agnes E. Meyer, a Washington author and civic leader:

Mrs. Meyer said that among some people religion had simply become the latest fad.

“If you don’t bring God into every cabinet meeting, political convention or other
assembly it is bad public relations,” she asserted.

She cited as being contrary to the principle of separation of church and state Senator
Homer Ferguson’s resolution to insert “under God” in the pledge of allegiance.

She alsc was critical of Senator Ralph E. Flanders’ proposed amendment to the
Constitition, which reads:

! Eisenhower Joins in a Breakfast Prayer Meeting. New York Times, February 3, 1954, A-10.

8 Nation Needs Positive Acts of Faith, Eisenhower Says. New York Times, February 8, 1954, A-1,11.
® “Text of President’s Talk on Faith.” New York Times, February 8, 1954, A-11.

' The Public Papers of the Presidents, Dwight D. Eisenhower, 1954 (Office of the Federal Register,
National Archives and Records Service, General Services Administration, U.S. Government Printing
Office, 1960) pp 243-244. For those not struck by the egregious offensiveness of this oft-repeated
statement, the analogous claims that, “There are no Jews in foxholes,” or “There are no Catholics in
foxholes,” might be considered.

""Knowles, Clayton. Big Issue in D.C.: The Qath of Allegiance NY Times May 23, 1954, pg E7.
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