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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

Civil Action No. 2:05-CV-00017-LKK-DAD

THE REV. DR. MICHAEL A. NEWDOW, IN PRO PER;
JAN DOE AND PAT DOE, PARENTS; DOECHILD, A MINOR CHILD;
JAN ROE; PARENT; ROECHILD-1 AND ROECHILD-2, MINOR CHILDREN;

Plaintiffs,
v,

THE CONGRESS OF THE UNITED STATES OF AMERICA;

PETER LEFEVRE, LAW REVISION COUNSEL;

THE UNITED STATES OF AMERICA;

ARNOLD SCHWARZENEGGER, GOVERNOR OF CALIFORNIA;
RICHARD . RIORDAN, CALIFORNIA SECRETARY FOR EDUCATION,
THE ELK GROVE UNIFIED SCHOOL DISTRICT (*EGUSD™);

DR. STEVEN LADD, SUPERINTENDENT, EGUSD;

THE SACRAMENTO CITY UNIFIED SCHOOL DISTRICT (*SCUSD™);
DR. M. MAGDALENA CARRILLO MEHA, SUPERINTENDENT, SCUSD;
THE ELVERTA JOINT ELEMENTARY SCHOOL DISTRICT (“EJESD™);
DR. DIANNA MANGERICH, SUPERINTENDENT, EJESD,;

THE RIO LINDA UNION SCHOOL DISTRICT (“RLUSD™;

FRANK S. PORTER, SUPERINTENDENT, RLUSD;

Defendants.

FIRST AMENDED COMPLAINT

Plaintiffs allege as follows:
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JURISDICTION AND VENUE

1. This is a civil action ¢laiming (among others) violations of the First, Fifth and Fourteenth

Amendments of the Constitution of the United States of America. As such, this Court has
jurisdiction under 28 U.S.C. § 1331.

2. This is a civil action claiming violations of 42 U.S.C. §§ 2000bb et seq. (Religious
Freedom Restoration Act (RFRA)). As such, this Court has jurisdiction under 42 U.S.C,
§§ 2000bb-1(c) and 28 U.S.C. § 1331.

3. This action is founded in part upon the Constitution of the Unites States of America. As
such, this Court has jurisdiction over Defendant United States of America under 28 U.S.C,
§ 1346(a)(2).

4. This action is in the nature of mandamus, and seeks to compel the Congress of the United
States of America; Peter LeFevre, Law Revision Counsel; the United States of America,
its agents and its officers; to perform their duties owed Plaintiffs under the terms of the
First and Fifth Amendments of the Constitution of the United States and under 42 U.S.C.
§ 2000bb et seq. As such, this Court has jurisdiction under 28 U.S.C. § 1361.

5. This action alleges that Defendants Arnold Schwarzenegger, Governor of the State of
California; Richard J. Riordan, California Secretary for Education; and the School District
Defendants' have deprived Plaintiffs of rights secured by the First, Fifth and Fourteenth
Amendments to the Constitution of the United States of America. As such, this Court has
jurisdiction pursuant to 42 U.S.C. § 1983 and 28 U.S.C. § 1343(a)(3).

6. Defendants the Congress of the United States of America; Peter LeFevre, Law Revision
Counsel; and the United States of America are each an officer or employee of the United
States, an agency of the United States, or the United States. All Plaintiffs reside in this
pudicial district. Venue is therefore proper under 28 U.S.C. § 1391(e)(1) and § 1391{e)(3).

7. A substantial part of the events or omissions giving rise to this claim occurred, occur or
will occur in the Eastern District of California. Venue is therefore proper under 28 U.S.C.
§ 1391(b)2) and § 1391(e)(2).

' For convenience, the Elk Grove Unified School District (“EGUSD™); Dr, Steven Ladd,
Superintendent, EGUSD; the Sacramento City Unified School District (:SCUSD™}); Dr. M. Magdalena
Carrillo Mejia, Superintendent, SCUSD; the Elverta Joint Elementary Schoot District (“EJESD™);

Dr. Dianna Mangerich, Superintendent, EJESD: the Rio Linda Union School District (“RLUSD™);
and Frank S. Porter, Superintendent, RLUSD will henceforth be referred to as the “School District
Defendants.”

Newdow v, 1.8, Congress April, 2005 First Amended Complaing Page [ of 34
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10.

11

12.

13.

14.

15.

Defendants Arnold Schwarzenegger, Governor of the State of California; Richard J.
Riordan, California Secretary for Education; and the School District Defendants reside in

Sacramento County, California. Venue is therefore proper under 28 US.C. § 1391(b)(3).

PARTIES
Plaintiff Michael A. Newdow is a resident and citizen of the United States, of the State of
California, and of Sacramento County. He is also the owner of property situated in Elk
Grove and in Sacramento, California. Accordingly, he pays taxes that are used to fund the
EGUSD, the SCUSD, and their respective schools. He is the father of a child enrolled in
one of EGUSD’s schools.
Plaintiffs Jan Doe and Pat Doe are residents and citizens of the United States, of the State
of California, and of Sacramento County. They own property situated in Elk Grove,
California. Accordingly, they pay taxes that are used to fund the EGUSD and its schools.
They are the parents of DoeChild, with full legal custody of that child.
Plaintiff DoeChild is a resident and citizen of the United States, of the State of California,
and of Sacramento County. DoeChild is the child of Jan and Pat Doe, and is enrolled in
one of the EGUSD’s schools. -
Plaintiff Jan Roe is a resident and citizen of the United States, of the State of California,
and of Sacramento County. Jan Roe is also the owner of property situated in the Elverta
section of Sacramento, California. Accordingly, Jan Roe pays taxes that are used to fund
the EJESD and its schools. Jan Roe is the parent of RoeChild-1 and RoeChild-2, with full
joint legal custody of those children.
Plaintiff RoeChild-1 is a resident and citizen of the United States, of the State of
California, and of Sacramento County. RoeChild-1 is enrolled in one of the EJESD’s
schools. RoeChild-1 is a child of Jan Roe, and a sibling of RoeChild-2.
Plaintiff RoeChild-2 is a resident and citizen of the United States, of the State of
California, and of Sacramento County, RoeChild-2 is enrolled in one of the RLSD’s
schools. RoeChild-2 is a child of Jan Roe, and a sibling of RoeChild-1.
Defendant the Congress of the United States of America is the branch of government in
which all legislative Powers are granted under Article I, Section 1 of the United States

Constitution.

Newdow v. U.S. Conpress April, 2005 First Amended Complaint Page 2 of 34
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l6.

17.

18.

19.

20.

21.

22.

23.

24,

25.

Defendant Peter LeFevre is the Law Revision Counsel. As such — pursuant to 2 U.S.C. §
285b - he is responsible for the preparation and publication of the United States Code,
wherein Defendants United States Congress and the United States of America make the
purely religious assertion that that the United States is a nation “under God.”

Defendant the United States of America is the constitutionally established government of
the United States of America.

Defendant Arnold Schwarzenegger is the Governor of the State of California. As such, he
is the chief executive office of the State, responsible for ensuring that all State actors
abide by both the State Constitution and the Constitution and the laws of the United States
of America. He is also holds the ultimate responsibility for the California Department of
Education.

Defendant Richard J. Riordan is the California Secretary for Education. As such — after
Defendant Schwarzenegger — he is the highest-ranking State official responsible for the
education of California’s schoolchildren.

Defendant the Elk Grove Unified School District (‘EGUSD™) is the governing body
responsible for operating, controlling and supervising free public schools in Elk Grove,
California.

Defendant Dr. Steven Ladd is the Superintendent of Schools for the EGUSD. He is
responsible for the administration and management of the District’s schools,

Defendant the Sacramento City Unified School District (“SCUSD”) is the governing body
responsible for operating, controlling and supervising free public schools in Sacramento,
California.

Defendant Dr. M. Magdalena Carrillo Mejia is the Superintendent of Schools for the
SCUSD. She is responsible for the administration and management of the District’s
schools.

Defendant the Elverta Joint Elementary School District (“EJESD™) is the governing body
responsible for operating, controlling and supervising free public schools in Elverta,
California.

Defendant Dr. Dianna Mangerich is the Superintendent of Schools for the EJESD. She is

responsible for the administration and management of the District’s schools,

Newdow v. U.S. Congress April, 2005 First Amended Complaint Page 3 of 34
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26. Defendant the Rio Linda Union School District (“RLUSD”) is the governing body
responsible for operating, controlling and supervising free public schools in Rio Linda,
California.

27. Defendant Frank S. Porter, is the Superintendent of Schools for the RLUSD. He is

responsible for the administration and management of the District’s schools.

Newdow v, U.S. Congress April, 2005 First Amended Complaint Page 4 of 34
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28.

29.

30.

3L

32.

33.

34,

35.
36.

CLAIM FOR RELIEF

GENERAL HISTORY RELATED TO THE PLEDGE OF ALLEGIANCE
This action is one of first impression,” charging that the Congress of the United States of
America violated the Religion Clauses of the First Amendment by altering the Pledge of
Allegiance to include the words “under God.” The pertinent facts follow.
In preparation for the 400" anniversary of Columbus’s arrival in the New World, The
Youth's Companion — a children’s magazine based in Boston — published on September 8,
1892 the following short recitation:
[ pledge allegiance to my Flag and to the Republic for which it stands: one Nation
indivisible, with Liberty and Justice for all.
With the support of President Benjamin Harrison, schools throughout the nation were
encouraged to use that “pledge” that year as part of their Columbus Day festivities.
Subsequently, the nation’s schools adopted this pledge to be recited daily by the students,
led by their teachers.
As increasing numbers of immigrants flowed into the country, “my Flag” became
somewhat ambiguous. Thus, in -1923, those two words were replaced by “the flag of the
United States.” The phrase “of America” was appended a year later.
In 1942, Congress sent a joint resolution regarding an official Code of Flag Etiquette to
President Franklin D. Roosevelt. The president approved the resolution and Pub. L. No.
622, 56 Stat. 380 took effect on June 22 of that year.
Section (7) of Pub. L. No. 622, 56 Stat. 380 contained the Pledge of Allegiance to the Flag
of the United States of America (hereinafter “the Pledge”). It read:
I pledge allegiance to the flag of the United States of America and to the Republic for
which it stands, one Nation indivisible, with liberty and justice for all.
It is to be noted that there is and was nothing religious in the 1942 version of the Pledge.
The First Amendment of the United States Constitution states “Congress shall make no

law respecting an establishment of religion, or prohibiting the free exercise thereof ...”

* A similar lawsuit was filed in March, 2000, However, it was ruled that the Plaintiff lacked
“srudential” parental standing in that case. Elk Grove Unified Sch. Dist. v. Newdow, 159 L. Ed. 2d

98,

124 S. Ct. 2301 (2004).

Newdow v, U.S, Congress April, 2005 First Amended Complaint Page 5 of 34
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37. Despite these “Religion Clauses,” Congress — in 1954 — promulgated its Act of June 14,

38.

39.
40,

41.

42,

43,

44.

45.

1954, Pub. L. No. 396, 68 Stat. 249 (hereinafter “Act of 1954”). The sole legislative
purpose of that Act — as stated by Congress, itself - was to spatchcock the two words
“under God” into the previously secular Pledge.” As codified in 4 U.S.C. § 4, the Pledge
of Allegiance to the Flag of the United States of America now reads:

I pledge allegiance to the flag of the United States of America, and to the Republic for

which it stands, one Nation under God, indivisible, with liberty and justice for all.
Support for (Christian} Monotheism pervaded American society when the Act of 1954
was instituted. APPENDIX B,
Anti-Atheistic sentiment was also pervasive at that time. APPENDIX C.
The text of the phrase that the Act of 1954 intruded into the Pledge of Allegiance is
“under God.” This is patently, facially, unquestionably and clearly religious text.
The legislative history demonstrates that the Act of 1954 was passed for the purposes of
endorsing (Christian) Monotheism and disapproving of Atheism. Accordingly, the
legislative history demonstrates that the Act of 1954 was passed for religious purposes.
APPENDIX D.
The implementation of the Act of 1954 demonstrates that the Act was religious in nature,
APPENDIXF.
The governmental endorsement of Monotheism and disapproval of Atheism that were
factors in the passage of the Act of 1954 have continued to be fostered and accentuated by
the current sectarian Pledge of Allegiance. APPENDIX 1.
As aresult of the foregoing, Atheistic (and other non-Monotheistic) Americans have been
turned into “political outsiders” due to their religious beliefs.
Additionally, Atheistic (and other non-Monotheistic) Americans have had their religious
free exercise rights abridged, since they cannot attend government meetings, attend public
schools or participate in other activities without being given the message that their

religious beliefs are wrong.

? “Section 7 of [the Act of June 22, 1942] contains the pledge of allegiance to the flag; and it is the
purpose of this proposed legislation to amend that pledge by adding the words ‘under God’® so as to
make it read, in appropriate part, ‘one Nation under God, indivisible,”.” H.R. 1693, 83" Cong., 2d
Sess., reprinted in 1954 U.S. Code Cong. & Ad. News, vol. 2: 2339, 2340,
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B. PERTINENT LAWS AND RULES

46. The First Amendment to the Constitution of the United States of America states, in
pertinent part, that “Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof. ...”

47. The Fifth Amendment to the Constitution of the United States of America states, in
pertinent part, that “No person shall be ... deprived of life, liberty, or property, without
due process of law.” The Supreme Court has read an Equal Protection component into this
Due Process Clause. Adarand Constructors, Inc. v. Mineta, 534 U.S. 103, 105 (2001).

48. 42 U.S.C. §§ 2000bb et seq. (Religious Freedom Restoration Act (RFRA)) states, in

pertinent parts:

§ 2000bb(a)(3): “The Congress finds that governments should not substantially burden
religious exercise without compelling justification.”

§ 2000bb(b)(1) and (b)(2): “The purposes of this chapter are to restore the compelling
interest test ... and to guarantee its application in all cases where free
exercise of religion is substantially burdened; and to provide a claim or
defense to persons whose religious exercise is substantially burdened
by government.”

§ 2000bb-1(b)(1) and (b)(2): “Government may substantially burden a person’s
exercise of religion only if it demonstrates that application of the
burden to the person is in furtherance of a compelling governmental
interest; and is the least restrictive means of furthering that compelling
governmental interest.” '

§ 2000bb-2(4): “[TThe term “exercise of religion™ means religious exercise, as
defined in section 2000cc—3 of this title.” [§ 2000cc—35(7)A) “The term
‘religious exercise’ includes any exercise of religion, whether or not
compelled by, or central to, a system of religious belief.”]

§ 2000bb-3(a): “This chapter applies to all Federal law, and the implementation of
that law, whether statutory or otherwise, and whether adopted before or
after November 16, 19937

§ 2000bb-3(¢): “Nothing in this chapter shall be construed to authorize any
government to burden any religious belief.”

49, The Fourteenth Amendment to the Constitution of the United States of America states, in

pertinent part, that:

No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

50. By way of the Fourteenth Amendment, the States are subject to the First Amendment of

the Constitution. “The First Amendment deciares that Congress shall make no law
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52.

53.

54.

53.

respecting an establishment of religion or prohibiting the free exercise thereof. The
Fourteenth Amendment has rendered the legislatures of the states as incompetent as
Congress to enact such laws.” Cantwell v. Connecticut, 310 1.S. 296, 303-304 (1940).

Article I (Declaration of Rights), Section 4 of the California State Constitution provides,
in pertinent part:

Free exercise and enjoyment of religion without discrimination or preference are
guaranteed ... The Legislature shall make no law respecting an establishment of
religion.

Article I (Declaration of Rights), Section 7 of the California State Constitution provides,
in pertinent part:
A person may not be deprived of life, liberty, or property without due process of law
or denied equal protection of the laws.
Article IX (Education), Section 8 of the California State Constitution provides, in
pertinent part:
No ... sectarian or denominational doctrine {shall] be taught, or instruction be
permitted, directly or indirectly, in any of the common schools of this State.

California State FEducation Code, Section 52720, reads as follows:

In every public elementary school each day during the school year at the beginning of
the first regularly scheduled class or activity period at which the majority of the pupils
of the schoel normally begin the schoolday, there shall be conducted appropriate
patriotic exercises. The giving of the Pledge of Allegiance to the Flag of the United
States of America shall satisfy the requirements of this section.

In every public secondary school there shall be conducted daily appropriate patriotic
exercises. The giving of the Pledge of Allegiance to the Flag of the United States of
America shall satisfy such requirement. Such patriotic exercises for secondary
schools shall be conducted in accordance with the regulations which shall be adopted
by the governing board of the district maintaining the secondary school.

The School District Defendants have all adopted Rule AR 6115," which states in pertinent

part:

Each school shall conduct patriotic exercises daily. At elementary schools, such
exercises shall be conducted at the beginning of each school day. The Pledge of
Allegiance to the flag will fulfill this requirement.

* EGUSD’s version is “Each elementary school class [shall] recite the piedge of allegiance to the flag
once each day.” [Plaintiffs have been unable to confirm that EJESD has implemented AR 6115,
Nonetheless, RoeChild-1 is being led in classroom Pledge recitations. ]
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