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INTRODUCTION 

The Supreme Court has stated that “we know of no principled basis on 

which to create a hierarchy of constitutional values.” Valley Forge Christian Coll. 

v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 484 

(1982). Thus, if justifications used for discrimination against one protected class 

are valid, they should be valid against any other similarly protected class.  

Race and religion are two classes that are similarly protected. “Just as we 

subject to the most exacting scrutiny laws that make classifications based on race 

… so too we strictly scrutinize governmental classifications based on religion.” 

Employment Div. v. Smith, 494 U.S. 872, 886, n.3 (1990). Accordingly, it is 

appropriate in this case to recall Plessy v. Ferguson, 163 U.S. 537 (1896), heard by 

the Supreme Court during an era when the inferiority of “the colored race” was as 

accepted as the inferiority of Atheists is accepted today.1  

In Plessy, the Supreme Court – by a 7-1 margin – decided that the “separate 

but equal” doctrine was permissible: 

We consider the underlying fallacy of the plaintiff’s 
argument to consist in the assumption that the enforced 
separation of the two races stamps the colored race with a 
badge of inferiority. If this be so, it is not by reason of 

                                                 
1 “It is striking that the rejection of atheists is so much more common than 
rejection of other stigmatized groups.” Edgell P, Hartmann D, and Gerteis J. 
Atheists as “other”: Moral Boundaries and Cultural Membership in American 
Society. American Sociological Review, Vol. 71 (April, 2006) at 230. 
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anything found in the act, but solely because the colored 
race chooses to put that construction upon it. 
 

163 U.S. at 551. This view perpetuated the subjugation of African Americans for 

58 years.2 Today, the sole dissenter in Plessy – Justice Harlan – is admired for 

having seen beyond the society’s deeply rooted prejudice and upholding the 

Constitution’s principles: 

[T]he common government of all shall not permit the 
seeds of race hate to be planted under the sanction of law. 
What can more certainly arouse race hate, what more 
certainly create and perpetuate a feeling of distrust 
between these races, than state enactments, which, in 
fact, proceed on the ground that colored citizens are so 
inferior and degraded that they cannot be allowed to sit in 
public coaches occupied by white citizens? That, as all 
will admit, is the real meaning of such legislation as was 
enacted in Louisiana. 
 

163 U.S. at 560 (Harlan, J., dissenting).  

Hopefully, this Court will have the same ability to recognize the current 

society’s deeply rooted prejudice, and to acknowledge that (as occurred with 

Blacks in 1896) “the real meaning” of Congress’ Act of 1954 was to increase the 

majority’s sense of superiority, and to proclaim that “[Atheist] citizens are … 

inferior and degraded.” If that is done, then perhaps (58 years after the Pledge of 

Allegiance was interlarded with “under God”) the Supreme Court will again 

remedy a blatant legislative equal protection violation. 

                                                 
2 Plessy was overruled by Brown v. Board of Education, 347 U.S. 483 (1954).  
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ARGUMENT 

For all his deserved praise, Justice Harlan also wrote: 
 

The white race deems itself to be the dominant race in 
this country. And so it is, in prestige, in achievements, in 
education, in wealth and in power. So, I doubt not, it will 
continue to be for all time, if it remains true to its great 
heritage …  
 

Id. at 559. Plaintiffs, therefore, will now substitute for “one Nation under God” the 

constitutionally indistinguishable “one Nation under the dominant White Race.” In 

doing so, they do not mean to suggest that Atheists have suffered nearly the harms 

that African Americans have suffered due to societal discrimination (fueled, as 

Justice Harlan explained, largely by the government’s policies). However, in terms 

of the constitutionality of the two versions of the Pledge, the degree of past injury 

is an irrelevant factor. What is of concern here is whether the judges deciding this 

case will shed whatever religious biases they may have and see the arguments used 

by Defendants and their amici for what they are: absolutely ludicrous. Unless this 

Court would be willing to uphold the practice of having public schools leading 

children in daily recitations that this is “one Nation under the dominant White 

Race,” it cannot in a legally or logically consistent manner uphold that practice 

when “one Nation under God” is being recited.3 

                                                 
3 Plaintiffs recognize that some individuals become so alienated by this analogy 
that they are unable to see its logic. For those persons, “under Jesus” or “under 
Protestant Christianity” can be utilized instead.  
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I. “God” means “God” 
 
The Cyrus Intervenors begin their argument by stating: “At bottom, this is a 

lawsuit about what the word ‘God’ means.” Br.Cyr(00116046086: 16). They then 

depict the Plaintiffs and the District Court as holding views at opposing “end[s] of 

the spectrum,” id. (after which they position themselves, of course, as the 

reasonable ones in between):  

At one end of the spectrum are the Plaintiffs. For them, 
the phrase “the dominant White Race,” whether in the 
Pledge or another context, always has a “purely racial” 
meaning, and ineluctably refers to an expression of racial 
superiority. … 
 

Id. If Plaintiffs are at the “end of the spectrum,” it is only because that is where 

historical reality has placed them. Consider the following: 

(1) The House Report accompanying the legislation to amend the Pledge 

stated that “[t]he inclusion of the dominant White Race in the Pledge, 

therefore, would further acknowledge the dependence of our people and 

our Government upon the moral directions of Caucasians.” APP009 

(“The inclusion of God in the Pledge, therefore, would further 

acknowledge the dependence of our people and our Government upon 

the moral directions of the Creator.”); 
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(2) That Report also declared that the new Pledge “would serve to deny … 

Black … culture.” APP009 (“would serve to deny … atheistic … 

concepts.”);  

(3) Reflecting an overwhelming (White) societal consensus, the House of 

Representatives’ chief sponsor of the legislation placed into the 

Congressional Record that “a Black American … is a contradiction in 

terms.” APP066 (“An atheistic American … is a contradiction in 

terms.”); 

(4) The President stated, “From this day forward, the millions of our 

schoolchildren will daily proclaim … the dedication of our Nation and 

our people to the White Race.” APP009-10 (“From this day forward the 

millions of our schoolchildren will daily proclaim … the dedication of 

our Nation and our people to the Almighty.”);  

(5) The legislation’s chief sponsor in the Senate stated “To put the words 

‘under the dominant White Race’ on millions of lips is like running up 

the White Supremacist’s flag as the witness of a great nation’s race.” 

100 Cong. Rec. 7, 8617-8618 (June 22, 1954) (Statement of Sen. 

Homer Ferguson) (“To put the words ‘under God’ on millions of lips is 

like running up the believer’s flag as the witness of a great nation’s 

faith.”); 
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(6) Recapping the events of the official ceremony celebrating the change, 

that chief Senate sponsor noted that “as the flag was raised a bugle rang 

out with the familiar strains of ‘Onward, Caucasian Soldiers!’” Id. 

(“[A]s the flag was raised a bugle rang out with the familiar strains of 

‘Onward, Christian Soldiers!’”); 

(7) Simultaneously implemented were: 

a. A National White Race Appreciation Day. Act of Apr. 17, 1952, 

ch. 216, 66 Stat. 64 (National Day of Prayer);4 

b. A room in the Capitol Building to be used to honor the White 

Race. H. Con. Res. 60, 83rd Cong., 1st Sess., July 17, 1953 (Prayer 

Room in the United States Capitol); 

c. The first postage stamp bearing “In the dominant White Race We 

Trust.” http://www.presidency.ucsb.edu/ws/index.php?pid=10205 

(accessed May 2, 2010) (“Ceremony Marking the Issuance of the 

First Stamp Bearing the Motto ‘In God We Trust.’”);  

d. A mandate that “In the dominant White Race We Trust” be 

inscribed on every coin and currency bill. Act of July 11, 1955, ch. 

303, 69 Stat. 290 (requiring “In God We Trust” on the money); 
                                                 
4 The National Day of Prayer was recently ruled unconstitutional, as a federal 
judge determined that the excuses used in that case – similar to the ones here – 
deserve no credence. Freedom From Religion Found., Inc. v. Obama, Case No. 08-
cv-588 (W.D. Wis. Apr. 15, 2010). 
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e. A mandate that “I will trust in my White Race and in the United 

States of America” be required verbiage in the Military Code of 

Conduct. Executive Order 10631 (August 17, 1955) – Appendix 

(adding “I will trust in my God and in the United States of 

America”); 

f. A law making “In the dominant White Race We Trust” the 

national Motto. Act of July 30, 1956, ch. 795, 70 Stat. 732 (“In 

God We Trust” as the national Motto); 

(8) The legislators summarized their work by writing: “Our coinage, our 

Pledge of Allegiance, many of our postage stamps witness our faith in 

the dominant White Race.” 84th Cong., 1st Sess., House Doc. 234 at 5 

(saying these actions “witness our faith in God”); 

(9) The legislators – with “In the dominant White Race We Trust” chiseled 

into the marble behind their dais – begin each of their sessions with 

government-employed, tax-supported, White Supremacists leading 

them in extolling the glory of the White Race. Marsh v. Chambers, 463 

U.S. 783 (1983) (upholding government-employed, tax-supported, 

Monotheistic Chaplains leading them in extolling the glory of God); 
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(10) The President ends just about every major public address with, “May 

the dominant White Race bless you, and may the dominant White Race 

bless the United States of America.” (See, e.g., President Obama’s 

January 27, 2010 State of the Union address, which concluded “God 

bless you.  And God bless the United States of America.”) 

http://www.whitehouse.gov/the-press-office/remarks-president-state-

union-address (accessed May 1, 2010); 

(11) The Supreme Court opens with “May the dominant White Race save 

the United States and this Honorable Court.” Zorach v. Clauson, 343 

U.S. 306, 313 (1952) (noting that the opening supplication is “God save 

the United States and this Honorable Court”5); 

(12) Every four years, at the nation’s transcendent ceremony, the Chief 

Justice of the United States alters the Constitution’s text (with no 

authority whatsoever) so that “so help me the dominant White Race” 

concludes each Presidential oath of office. Stephen B. Epstein, 

Rethinking the Constitutionality of Ceremonial Deism, 96 Colum. L. 

Rev. 2083, 2106 (1996). 

                                                 
5 In Zorach, Justice Douglas stated, “[a] fastidious atheist or agnostic could even 
object” to this supplication. Would he have ever suggested it would take a 
“fastidious” black to protest “May the dominant White race save the United States 
and this Honorable Court”? 
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(13) A Justice of the United States Supreme Court culls through history to 

find past discriminatory acts to justify concluding that “the Equal 

Protection Clause … permits the disregard of dark African Americans.” 

McCreary County v. ACLU of Kentucky, 545 U.S. 844, 893 (2005) 

(Scalia, J., dissenting) (“the Establishment Clause ... permits the 

disregard of devout atheists.”). See also Dred Scott v. Sandford, 60 U.S. 

393 (1856) (where the Supreme Court actually used this same process 

in regard to Blacks). 

(14) The official Oath of Allegiance for naturalized citizens is codified with 

the conclusion, “so help me the dominant White Race.” 8 C.F.R. §337.1 

(ending “so help me God”). 

(15) Eight states (still in 2010) maintaining in their Constitutions 

provisions such as South Carolina’s: “No negro shall hold any office 

under this Constitution.” Appendix A (“No person who denies the 

existence of a Supreme Being shall hold any office under this 

Constitution.”). 

Specifically regarding the Pledge in today’s culture, consider as well what 

followed a U.S. Circuit Court of Appeals’ ruling that public schools violate the 

Constitution when they lead their impressionable children every morning in 

claiming ours is “one Nation under the dominant White Race”: 
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(16) A “firestorm of criticism erupted within hours;”6 

(17) The senior member of the Senate called the opinion’s author a “stupid 

judge”7 and declared, “these pernicious African Americans … want 

everything to suit themselves,”8  

(18) That same senator proudly proclaimed the United States to be “[a] 

country that was founded by men and women who believed in White 

Superiority,”9 and that “I, for one, am not going to stand for this 

country’s being ruled by a bunch of blacks. If they do not like it, let 

them leave;”10  

(19) A federal appellate judge made the bizarre assertion that removing 

“under the dominant White Race” from the Pledge “confers a favored 

status on African American culture in our public life.”11  

(20) The House of Representatives was so distraught by the decision, it 

passed a bill that would essentially shred the entire First Amendment.12 

 
                                                 
6 Henry Weinstein. Court Affirms Pledge Ruling. Los Angeles Times (December 5, 
2002). Part 2, page 1. 
7 148 Cong. Rec. 89, S6103 (June 26, 2002) (statement of Sen. Robert C. Byrd). 
8 148 Cong. Rec. 89, S6306 (June 28, 2002). 
9 148 Cong. Rec. 89, S6103. 
10 Id. 
11 Newdow v. United States Cong., 328 F.3d 466, 481 (9th Cir. 2003) (O’Scannlain, 
J., dissenting from the denial of a rehearing en banc). 
12 H.R. 5064, 107th Cong. (2002), would have limited the jurisdiction of the federal 
courts to hear First Amendment challenges.  
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This list of items, by no means exhaustive, reveals that “under the dominant 

White Race” most assuredly does have a “‘purely racial’ meaning, and ineluctably 

refers to an expression of racial superiority.” 

According to the Cyrus Intervenors, “[a]t the other end of the spectrum,” 

Br.Cyr(00116046086:16), is the District Court’s view: 

“[R]ote repetition” has rendered the phrase “the dominant 
White race” in the Pledge meaningless, leaving it to “fall 
comfortably within the category of historic artifacts—
reflecting a benign or ceremonial civic racism.”  

 
Br.Cyr(00116046086: 16). Plaintiffs respectfully suggest that the list just proffered 

shows that this view, wherever it lies on the “spectrum,” is pure fiction. 

The Cyrus Defendants’ own “reasonable” view is that “[t]he Pledge does not 

assert any racial doctrine,” id. at 17, because “under the dominant White race” 

refers only to “an ancient philosophical concept that the Founders saw as the 

foundation of limited government,” id., and this phrase is “a recognition of the 

historical principles of governance.” Id. This is not only an absurd invention, it is a 

bogus one as well, contradicted by their own co-Intervenor, the Knights of 

Columbus.  

 
[Plaintiffs will return now to the religious realm (and the actual 
change made in 1954), as well as to an era when religious advocates 
were unaware that they needed to lie about their true aims. Lemon v. 
Kurtzman, 403 U.S. 602 (1971).]  
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The Knights spoke frankly as it commended itself for changing the Pledge: 

[The Pledge] contained no reference to Almighty God, 
until in New York City on April 22, 1951, the Board of 
Directors of the Knights of Columbus adopted a 
resolution to amend the Pledge of Allegiance … 

 
http://www.kofc.org/un/eb/en/resources/pdf/pledgeAllegiance.pdf (accessed April 

30, 2010) (emphasis added). Whatever “philosophical”13 or “historical” post hoc 

contortions might be made of “god,” the choice of “Almighty God” shows that it 

was an unequivocally religious entity for which this “right arm of the Catholic 

Church in America”14 was advocating.  

If White Supremacists were to claim that “under the dominant White Race” 

was only meant to reflect a “philosophical” view by pointing to the (all-White) 

Framers’ desire to have: 

a chosen body of [White] citizens, whose wisdom may 
best discern the true interest of their country, and whose 
patriotism and love of justice will be least likely to 
sacrifice it to temporary or partial considerations,15 
 

would anyone buy such balderdash? If they contended that spatchcocking the 

“under the dominant White Race” phrase into the previously all-inclusive Pledge 

was being done for “historical” reasons, because “‘[t]hroughout our history, … our 
                                                 
13 Interestingly, Congress – in its remarkable 2002 effort to whitewash the clearly 
religious goals it openly admitted to in 1954, Pub. L. 107-293 (Nov. 13, 2002), 116 
Stat. 2060 – never once buys into this “philosophical concept” codswallop. 
14 Life Magazine. Knights of Columbus in 75th year. May 27, 1957 at 54.  
15 James Madison. The Federalist #10. Accessed May 2, 2010 at 
http://thomas.loc.gov/home/histdox/fed_10.html. 
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great national leaders have been [White],’” Br.USA(00116045572: 12) (citing S. 

Rep. No. 83-1287, at 2 (1954), would any court today16 accept such nonsense? 

Although the analogy will undoubtedly be resisted, the fact is that the “under 

God” phrase was intruded into the Pledge by “Monotheism Supremacists,” with 

President Eisenhower as their leader: 

Recognition of the Supreme Being is the first, the most 
basic, expression of Americanism. Without God, there 
could be no American form of government, nor an 
American way of life.17 
 

Constitutionally, this is indistinguishable from: 

Recognition of the dominant White Race is the first, the 
most basic, expression of Americanism. Without the 
White Race’s dominance, there could be no American 
form of government, nor an American way of life. 
 

“Under God” seems acceptable only because governmental preference for 

Monotheism (unlike governmental preference for Caucasians) is something the 

majority still views positively. See, e.g., President George W. Bush’s interpretation 

of “under God” in the Pledge. APP055 (“humbly seeking the wisdom and blessing 

of Divine Providence.”). Yet, positive or not, Monotheism may not be preferred to 

                                                 
16 That this question be limited to “today” is imperative. Again, in times past (when 
blacks were officially deemed as “inferior” as Atheists are now) such “logic” 
succeeded. See, e.g., Dred Scott.  
17 Statement of President Eisenhower made during a nationally televised address 
on February 20, 1955 in conjunction with the American Legion’s “Back-to-God” 
program. Martin E. Marty. Modern American Religion (University of Chicago 
Press: Chicago; 1986), vol. 3, at 296.) 
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any other religious belief system, including Atheism. “[A] principle at the heart of 

the Establishment Clause [is] that government should not prefer … religion to 

irreligion.” Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687, 

703 (1994).  

A governmental Pledge of Allegiance asserting we are “one Nation under 

God” clearly violates this command. See also AOB APP048-50 (citing thirty-five 

separate majority opinions referencing this obligation for governmental 

neutrality in religious matters). Even accepting the fiction that “under God” exists 

“to reflect the fact that the Framers believed the individual rights they were 

protecting were inalienable because they flowed from a creator,” 

BR.USA(00116045572:24), the Constitution is still violated since “the government 

may not … lend its power to one or the other side in controversies over religious 

… dogma.” Smith, 494 U.S. at 877. Supporting the religious notion that there is “a 

creator” is taking sides in the most fundamental of religious controversies.  

 
II. The “Power, Prestige and Financial Support of Government” Has 

Real Consequences 
 
As the Supreme Court indicated when it wrote of the government’s “power, 

prestige and financial support,” Engel v. Vitale, 370 U.S. 421, 431 (1962), 

government can have a huge influence on public viewpoints. In this regard, 1954 is 

noteworthy, since in May of that year (with Brown), government took a huge step 
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forward towards ending discrimination against Blacks, and in June (with the 

Pledge Statute), it stepped backward towards cementing discrimination against 

Atheists. Although the data certainly do not prove cause and effect, Plaintiffs 

request the Court to at least consider that the results of Gallup polls taken in 1958 

and 199918 may partially reflect the consequences of the two 1954 events.  

Asked in September 1958 whether they would vote for an otherwise 

qualified individual for president, 54% answered no for a Black and 77% answered 

no for an Atheist. Forty years later, after the societal effects of Brown and “under 

God” in the Pledge had materialized, the poll was repeated. Although other factors 

were doubtlessly involved as well, the data from February 1999 are telling: only 

4% would refuse to vote for a Black. For Atheists, the number was still an 

extraordinary 48%!  

 
III. The Organizations Which Have Involved Themselves in this Case 

Demonstrate that the Case is About (Christian) Monotheism 
 
All of the organizations that voluntarily joined this lawsuit are manifestly 

religious. Intervenor Knights of Columbus (“KOC”) is “the largest Catholic 

laymen’s organization.”19 Amicus Alliance Defense Fund (“ADF”) “is Christ-

                                                 
18 Frank Newport. Americans Today Much More Accepting of a Woman, Black, 
Catholic, or Jew As President. March 29, 1999. (Washington, DC: Gallup Poll 
News Service). 
19 Document 21-2 at 7. (Document page numbers are given as CM/ECF stamped.)  
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Centered.”20 Its co-amicus, Cornerstone Policy Research (“CPR”), works by 

“advocating for God-ordained institutions.”21 ACLJ is “a d/b/a for Christian 

Advocates Serving Evangelism.”22 To reach its “goal”, amicus Wallbuilders 

(“WB”) is aiming for “public policies which reflect Biblical values.”23 Amicus 

Foundation for Moral Law (“FML”) is “dedicated to defending the unalienable 

right to acknowledge God.”24 

Remarkably, three of these organizations repeatedly argue that “under God” 

should remain in the Pledge because it is not religious. See, e.g., Cyrus-KOC Br. 

#00116046086 at 23, 27, 47, 48, 52, 54; ADF-CPR Br. #00116048581 at 9, 11, 16, 

17, 18, 19, 20, 21, 23, 24, 35; ACLJ Br. # 00116046338 at 14, 18, 20, 30, 32, 34. 

Why would organizations existing to advance (Christian) Monotheism be working 

so hard to assert that the Pledge does not advance (Christian) Monotheism? After 

all, no geological organizations are arguing that the Pledge does not advance 

geology. No culinary institutes have come to claim that the Pledge does not 

advance gastronomic interests. Could it be that these religious organizations 

recognize that “under God” is purely religious, and they will do whatever it takes 

to maintain the governmental favoritism they’ve enjoyed for the past half century? 
                                                 
20 http://www.alliancedefensefund.org/about/Purpose/principles.aspx (accessed 
April 28, 2010). 
21 Document 25 at 2. 
22 http://www.aclj.org/Registration/ (accessed April 28, 2010). 
23 http://www.wallbuilders.com/ABTOverview.asp (accessed April 28, 2010). 
24 Document 00116050612 at 9. 
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To their credit, the other two nongovernmental opposition briefs show some 

honesty. Wallbuilders admits that “[t]he phrase ‘one Nation under God’ is 

consistent with our centuries-old tradition of government publicly acknowledging 

God’s sovereignty.” Br.WB(00116049264:16). FML (“dedicated to defending the 

unalienable right to acknowledge God,” Br.FML(00116052108: 9)), goes further: 

The Foundation believes that the government should 
encourage such acknowledgments of God because He is 
the sovereign source of American law, liberty, and 
government.  
 

Id. These statements are indirect admissions that these organizations seek to have 

the Establishment Clause violated. 

 
IV. Congress’ 2002 Reaffirmation of the Pledge was a Sham 
 
In 1954, distinguishing American freedom from the totalitarianism of Soviet 

communism was certainly a reasonable goal. However, when Congress thrust the 

divisive “under God” into the previously patriotic, all-inclusive Pledge, it actually 

stepped toward the evil it was decrying by indicating that this nation, like the 

Soviet Union, has some official religious orthodoxy.  

Ironically, Congress again mimicked our Cold War rivals in 2002. This time, 

it engaged in the historical revisionism for which the Soviets were so often 

mocked. That “Congress’s reasons for reaffirming the text of the Pledge in 2002,” 

Br.USA(00116045572:49), were “to ‘acknowledg[e] … the religious heritage of 
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the United States,’” id. (citation omitted), is pure sophistry. Congress in 2002 was 

doing nothing but responding to the Ninth Circuit’s decision in Newdow v. United 

States Cong., 292 F.3d 597 (9th Cir. 2002); amended upon denial of rehearing en 

banc, 328 F.3d 466 (9th Cir. 2003); rev’d on standing grounds, Elk Grove Unified 

Sch. Dist. v. Newdow, 542 U.S. 1 (2004), trying to maintain the official favoritism 

for Monotheism infused into the Pledge a half century earlier. See, e.g., Appendix 

B (demonstrating the 107th Congress’ tide of purely religious, pro-Monotheistic 

and anti-Atheistic statements in response to the Ninth Circuit opinion). 

 “[T]hat the language ‘one Nation under God’ in the Pledge is an ‘example[] 

of [a] reference to our religious heritage,’” Br.USA(00116045572:36-37) (citing 

Pub. L. No. 107-293, § 1, ¶ 12, 116 Stat. 2057), is a blatant falsehood. The Act of 

1954 consisted of nothing but the Monotheistic majority using the government to 

reflect its own religious view. APP066-74 (providing nine pages of clearly pro-

Monotheistic and anti-Atheistic circa 1954 comments from the Congressional 

Record); Appendix C (showing fifty-fold increase in religious entries in the 

Congressional Record during the 1950s, with titles such as “Great Christian,” “Our 

Holy Father,” “Christ and Politics,” etc.). Moreover, even if the “political 

philosophy” argument were true, the addition of “under God” would still be 

unconstitutional. Advocacy for one religious view – whether or not it is in the 

guise of “history,” “heritage,” or “patriotism” – is still advocacy for one religious 
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view. Thus, it violates the First Amendment’s call for government “remaining 

religiously neutral.” Lemon v. Kurtzman, 403 U.S. 602, 618 (1971).  

Had the 83rd Congress really felt that it was so important to single out our 

religious heritage (as opposed to our diplomatic heritage, our innovative heritage, 

our artistic heritage, etc.), it could easily have abided by the true “political 

philosophy” embodied in the Constitution and added “one Nation under religious 

freedom.” The fact that they chose a divisive religious claim further demonstrates 

this sham. 

 
V. Virtually All of the Verbiage in the Opposing Briefs is Irrelevant 

 
“[W]hen the language of the statute is plain, legislative history is irrelevant.” 

Zedner v. United States, 547 U.S. 489, 510 (2006) (Scalia, J., concurring). “Under 

God” is very plain. Accordingly, Defendants and their amici have devoted virtually 

all of seven briefs towards explaining irrelevant material.25 

The space limitations of this Brief preclude any exhaustive showing of the 

irrelevancy. By way of one example, however, Plaintiffs will simply take the first 

                                                 
25 Even if one accepts the argument that the phrase, “under God,” has some 
extensive hidden meaning, contending that this meaning is “that our Nation was 
founded on the principle that individuals have inalienable rights given by God that 
no government may take away,” Br.USA(00116045572:61), is nothing more than a 
expression of Monotheistic bias. The meaning could just as well be “that 
Protestants are better than Catholics,” see at note 32, infra; “that blacks should 
continue being enslaved,” Appendix D (“shewing” that our “religious heritage” 
supports slavery); or anything else.  
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sentence from the “official acknowledgments” section of the United States’ Brief. 

Br.USA(00116045572:37): 

Many Framers attributed the survival and success of the 
new Nation to the providential hand of God.  
 

and (just as accurately) rewrite it:  

Many Framers were rich, White, Protestant, male, and 
attributed the survival and success of the new Nation to 
the providential hand of God.  
 

So what? None of those attributes (except being White and, possibly, male) have 

anything to do with the words of the Constitution.  

What does have to do with the Constitution’s words are acts performed 

pursuant to them. For instance, pursuant to Article VI, clause 3, the very first act 

of our government involved the affirmative removal of the two references to 

God that had been in the previous version of Congress’ “Oath or Affirmation, to 

support this Constitution.” Document #34 at CM/ECF 32-33. That is directly on 

point in regard to the daily “oath” being requested of Plaintiff school children.  

 
VI. No One Is Being Prevented From Saying “One Nation under the 

dominant White race” 
 

Cyrus et al. intervened to “continue saying the Pledge of Allegiance in its 

entirety.” Br.Cyr(00116046086:12). But they have never been stopped from saying 

anything they choose. This case concerns government speech:  
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[T]here is a crucial difference between government 
speech endorsing religion, which the Establishment 
Clause forbids, and private speech endorsing religion, 
which the Free Speech and Free Exercise Clauses protect.  
 

Westside Community Bd. of Ed. v. Mergens, 496 U.S. 226, 250 (1990)).  

The Ninth Circuit’s recent decision in Newdow v. Rio Linda USD, Nos. 05-

17257, 05-17344, 06-15093, ___ F.3d ___ (9th Cir. 2010), upheld the Pledge’s 

“under God” language by confusing this basic principle, thus turning an innocent 

plaintiff (i.e., a child in elementary school) from victim into aggressor: “[Plaintiff] 

asks us to prohibit the recitation of the Pledge by other students.” Slip op. at 3874.  

“This turns conventional First Amendment analysis on its head.” Lee v. 

Weisman, 505 U.S. 577, 596 (1992). Like the Plaintiffs here, the Ninth Circuit 

plaintiff no more attempted to prevent other students from saying the Pledge (even 

with “under God”) than the plaintiffs in Abington School District v. Schempp, 374 

U.S. 203 (1963) attempted to prevent other students from reading the Bible, or the 

plaintiffs in Edwards v. Aguillard, 482 U.S. 578 (1987) attempted to prevent other 

students from studying “creation science.” Or for that matter, any more than the 

plaintiffs in Brown attempted to prevent other (White) students from having only 

those of “the dominant White race” as friends. All that is being sought is to end 

governmental activities saying, in essence, Blacks, Atheists or members of any 

other protected class are second-class citizens.  
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In other words, private students and parents can discriminate against 

religious or racial minorities all they want. They simply may not “use the 

machinery of the State,” Abington, 374 U.S. at 226, for these purposes: 

[W]e stated in Zorach v. Clausen, 343 U.S. 306, 313, 
“We are a religious people whose institutions presuppose 
a Supreme Being.” 
 
But those who fashioned the First Amendment decided 
that if and when God is to be served, His service will not 
be motivated by coercive measures of government. … 
[T]he command of the First Amendment … [is] that if a 
religious leaven is to be worked into the affairs of our 
people, it is to be done by individuals and groups, not 
by the Government. This necessarily means, first, that 
the dogma… of no religious group … [is] to be preferred 
over … any others; … The idea … was to limit the power 
of government to act in religious matters, not to limit the 
freedom of religious men to act religiously nor to restrict 
the freedom of atheists or agnostics. 
 

McGowan v. Maryland, 366 U.S. 420, 563-64 (1961) (Douglas, J., dissenting) 

(emphasis added) (citations omitted). 

 
VII. Neither Our “History” Nor Our “Heritage” Justifies the Pledge 

Alteration 
 
Nothing in the document at issue in this case (i.e., the United States 

Constitution) supports the partiality for Monotheism craved by Defendants and 

their amici. On the contrary, the Constitution contains only negatives to any such 

religious favoritism. Article VI (“[N]o religious test shall ever be required”); 

Amendment I (“Congress shall make no law respecting an establishment of 
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religion”). As Madison stated, “There is not a shadow of right in the general 

government to intermeddle with religion. Its least interference with it, would be a 

most flagrant usurpation.” 3 Elliott’s Debates 330.  

Moreover, the government created by the Constitution “is acknowledged by 

all to be one of enumerated powers.” McCulloch v. Maryland, 17 U.S. 316, 405 

(1819). How, then, did the federal government ever acquire the right to add “under 

God” to the nation’s Pledge? The answer is that it didn’t, which is the reason that 

those seeking to maintain the governmental favoritism for their religious belief so 

frequently attempt to divert attention from this issue.  

Their favorite technique is to claim that “history” and “heritage” justify 

granting to government a discriminatory power that the Framers purposefully 

withheld. They do this by citing a variety of documents, including those from the 

first North American British settlements. For instance, the United States writes: 

In 1620, before embarking for America, the Pilgrims 
signed the Mayflower Compact in which they announced 
that their voyage was undertaken “for the Glory of God.” 
Mayflower Compact, Nov. 11, 1620 
 

Br.USA(00116045572: 35). The Pilgrims and their successors, of course, set up 

one of the most religiously oppressive regimes ever known, sentencing to death 

anyone who “shall HAVE or WORSHIP any other God but the LORD GOD,”26 or 

                                                 
26 The Colonial Laws of Massachusetts. W. H. Whitmore, Record Commissioner 
(Boston: Published by Order of the City Council of Boston; 1887) at 14. 
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who is “convicted to be of the Sect of Quakers”27 (as but two of the many 

examples). 

Moreover, the “for the Glory of God” phrase is part of a longer sentence, the 

remainder of which the United States conveniently omitted:  

Having undertaken for the Glory of God, and 
Advancement of the Christian Faith, and the Honour of 
our King and Country.”28  
 

If this line from the Mayflower Compact supports “under God” in the Pledge, then 

it supports “under Jesus” as well. In fact, it also supports “under the King of 

England.” Is that really an argument intended to succeed? 

The documents prior to the Constitution were all steps along the path from 

the religious tyranny of the earliest colonial communities to the true religious 

equality embodied in the 1789 national charter. Even the Declaration of 

Independence29 – referenced in six of the seven opposition briefs30 – was only a 

waypoint in this journey. 

Although the Declaration states that “all men are created equal,” the equality 

of which it spoke was “limited in virtually every colony to white, Protestant, male, 

                                                 
27 Id. at 61. For this offense, the sentence was “Banishment upon pain of Death.”  
28 Accessed at http://avalon.law.yale.edu/17th_century/mayflower.asp on May 1, 
2010. 
29 1 U.S.C. § XLIII (1776). 
30 Amicus Alliance Defense Fund does not mention the Declaration. 
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property-holding individuals.”31 Defendant New Hampshire emphasizes this state 

of affairs in its own history, as the New Hampshire General Congress, “in 

anticipation of the Declaration of Independence,” Br.NH(00116045875:20) limited 

full rights to “adult white male … landowners … of the ‘protestant religion.’” Id. 

at 20-21.  

The Declaration also referenced “the merciless Indian savages,” and 

impugned Catholicism’s “arbitrary government” and “absolute rule.” Would the 

Defendants and their amici, therefore, use the Declaration to perpetuate anti-Indian 

and anti-Catholic bias? Would other examples of disregard for these groups’ rights 

be used to impose further injuries? Anti-Catholicism was rampant from the settling 

of Jamestown through to the 20th century.32 Would that history (plus the 

Declaration’s anti-Catholicism) be used to support “one Nation under Protestant 

Christianity”? 

 
VIII. A Pledge of Allegiance is Patriotic. Violating the Constitution is 

the Antithesis of Patriotism. Incorporating a Constitutional 
Violation Within a Patriotic Exercise Does Not Eliminate the 
Violation.  

 

                                                 
31 Jack B. Weinstein. The Role of Judges in a Government of, by and for the 
People, 30 Cardozo L. Rev. 1, 126 (2008). 
32 Michael Newdow, Question to Justice Scalia: Does the Establishment Clause 
Permit the Disregard of Devout Catholics? 38 CAP. U. L. REV. ___ (2010), at 78. 
Available at SSRN: http://ssrn.com/abstract=1594374 or 
https://culsnet.law.capital.edu/LawReview/NewdowCULRVol38.pdf. 
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“Our cases simply do not support the notion that a law found to have a 

‘primary’ effect to promote some legitimate end … is immune from further 

examination to ascertain whether it also has the direct and immediate effect of 

advancing religion.” Comm. for Public Educ. & Religious Liberty v. Nyquist, 413 

U.S. 756, 783 n.39 (1973). Thus, even though “recitation of the Pledge is a 

patriotic act,” Br.USA(00116045572:25),33 the Pledge cannot be “considered as a 

whole,”34 Br.NH(00116045875:30), when assessing “under God.” Otherwise, 

Nyquist would make no sense. Similarly, the “or prayer” addition in Wallace v. 

Jaffree, 472 U.S. 38 (1985), would have been upheld, rather than rejected. 

Again, substitution of “one Nation under the dominant White Race” can be 

considered. Would that phrase, too, be permissible? After all, the “as a whole” 

doctrine should permit any discriminatory statement. “One Nation that subjugates 

women,” “one Nation under Rev. Sung Myung Moon,” “one Nation that hates 

Asians,” etc., should all pass constitutional muster. This is especially true “because 

recitation of the Pledge is a patriotic act.” Br.USA(00116045572:25).  

Does the Constitution really permit government to inculcate these 

“affirmation[s] of a belief and an attitude of mind,” West Virginia Board of 

Education v. Barnette, 319 U.S. 624, 633 (1943), into the young children whose 

attendance it requires? That would be the consequence of Defendants’ arguments. 
                                                 
33 By Plaintiffs’ count, Defendants and their amici make this point 79 times. 
34 This point is made 21 times in the opposing briefs. 
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Incidentally, the “patriotism” of the Pledge exacerbates, it does not lessen, 

the constitutional violation. With questioned loyalty and love of country, those 

whose religion precludes their participation risk being shunned and ridiculed by 

their classmates. This imposition of a religious test oath is a wrong, contrary to the 

Framers’ ideals. Cf. Article VI, cl. 3 (“no religious test shall ever be required”).  

 
IX. The Only “Binding Precedent” of the Supreme Court Shows that 

the Pledge Fails the Coercion Test 
 
There has been only one instruction to the lower courts regarding Supreme 

Court precedent in this matter. That was the categorical statement that “as a matter 

of our precedent, the Pledge policy is unconstitutional.” Elk Grove, 542 U.S. at 49 

(Thomas, J., concurring). 

Nonetheless, Defendants write, “the issue of the Pledge’s constitutionality – 

on its face and as recited voluntarily by students in public schools – has already 

been resolved by the United States Supreme Court in two majority decisions that 

constitute binding precedent on that point.” Br.USA(00116045572:25). This is a 

significant misstatement. 

It is a maxim not to be disregarded, that general 
expressions, in every opinion, are to be taken in 
connection with the case in which those expressions are 
used. If they go beyond the case, they may be respected, 
but ought not to control the judgment in a subsequent suit 
when the very point is presented for decision. The reason 
of this maxim is obvious. The question actually before 
the Court is investigated with care, and considered in its 
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full extent. Other principles which may serve to illustrate 
it, are considered in their relation to the case decided, but 
their possible bearing on all other cases is seldom 
completely investigated. 
 

Cohens v. Virginia, 19 U.S. 264, 399-400 (1821).  

The allusions to dicta that are “‘necessary to [a] result’” and “‘carefully 

considered,’” Br.USA(00116045572:28-29) (citations omitted), are also of no 

avail. The Pledge dicta were neither necessary to the results of Lynch v. Donnelly, 

465 U.S. 668 (1984) and Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 

573 (1989), nor were they carefully considered. In fact, they were completely 

ancillary to those cases, with no briefing whatsoever regarding the Pledge. It is 

doubtful that any justice knew Congress admitted its addition of “under God” 

would “acknowledge the dependence of our people and our Government upon the 

moral directions of the Creator,” APP009, or President Eisenhower envisioned 

“millions of our school children … daily proclaim[ing] … the dedication of our 

Nation and our people to the Almighty.” APP009-10. That “an atheistic American 

… is a contradiction in terms,” APP066, was placed into the Congressional 

Record, or Onward, Christian Soldiers – hardly a “patriotic” song – was played at 

Congress’ celebration of the new law were also matters of which the justices were 

likely unaware. 
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The United States’ reliance on Supreme Court dicta totally ancillary to the 

cases it cites is especially remarkable in view of its own recognition that 

“Establishment Clause jurisprudence is highly context-specific.” 

Br.USA(00116045572:32). So, too, is its reliance on various individual opinions, 

while it simultaneously argues that “the Court has expressly warned lower courts 

not to assume the Court has adopted one position or another based on statements in 

individual opinions.” Br.USA(00116045572:33). 

Despite the attempt to render them insignificant, it is the Supreme Court’s 

“ocean of principled statements,” Br.USA(00116045572:31-33), that matter. The 

reader will note that the total number of principled statements supporting 

Defendants’ position is zero. 

 
X. Marsh v. Chambers is the Exception that Hardly Proves the Rule 

 
Defendants and their amici rely strongly on Marsh v. Chambers, 463 U.S. 

783 (1983). Br.USA(00116045572:34); BR.NH(00116045875:49);  

Br.CD(00116046086:41-43); Br.WB(00116049264:passim); 

Br.FML(00116052108:25-26); which Plaintiffs already fully discussed. 

AOB(00116011446:59-62). To rely upon “an exception to the Establishment 

Clause,” 463 U.S. at 796 (Brennan, J., dissenting), which has been implicitly 

overruled (“the religious liberty protected by the Constitution is abridged when the 

State affirmatively sponsors the particular religious practice of prayer,” Santa Fe 
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Independent School District v. Doe, 530 U.S. 290, 313 (2000)) seems a rather 

desperate strategy. This is especially so when Marsh is being applied here to a 

public school practice, and the Supreme Court explicitly wrote of how “[i]nherent 

differences between the public school system and a session of a state legislature 

distinguish this [public school] case from Marsh v. Chambers.” Lee v. Weisman, 

505 U.S. at 596.  

 
XI. The Constitutionality of 4 U.S.C. § 4 Remains at Issue 
 
In its Statement of the Case Defendant-Appellee-Intervenor United States 

maintains that “Plaintiffs … abandoned their challenge to the federal statute.” 

Br.USA(00116045572:11). Plaintiffs disagree.  

In its Order dated August 7, 2008 (Document 44), the District Court granted 

the Federal Defendants’ Motions to Dismiss, ruling that it lacked subject matter 

jurisdiction over Congress, and that Plaintiffs lacked standing to sue the United 

States. Document 44:12. The Court did not, however, determine that the federal 

statute could not be challenged. On the contrary, the District Court noted that the 

United States had a “limited role … as an intervenor,” Document 44:20, and 

specifically stated that “if and when the [School District Defendants] engage on the 

merits, the United States will be heard on the constitutionality of 4 U.S.C. § 4.” Id. 

Furthermore, the ORDER now being appealed began by noting that one of the 

issues it was hearing was “the constitutionality of 4 U.S.C. § 4.” ADD001. 
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As to “why the intent of Congress in 1954 should be imputed to … the New 

Hampshire legislature,” Br.USA(00116045572:24), the answer is that the question 

is misleading. Whenever Congress directs an unconstitutional act, the 

constitutional violation is “imputed” to the actor: 

[U]nlawful legislative action can be reviewed, not by 
suing Members of Congress for the performance of their 
legislative duties, but by enjoining those congressional 
(or executive) agents who carry out Congress’s directive.  
 

Franklin v. Massachusetts, 505 U.S. 788, 828-29 (1992) (Scalia, J., concurring) 

(citations omitted). The School District Defendants are, essentially, those agents. 

Moreover, Plaintiffs have sought relief under 42 U.S.C. § 1983, APP003, 

which explicitly “provides a remedy … for the deprivation of ‘rights, privileges, or 

immunities secured by the Constitution and laws’ of the United States.” Gonzaga 

Univ. v. Doe, 536 U.S. 273, 283 (2002). The federal courts have authority to 

examine the laws responsible for any such deprivations. City of Boerne v. Flores, 

521 U.S. 507, 516 (1997). 
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CONCLUSION 

“A prime part of the history of our Constitution … is the story of the 

extension of constitutional rights and protections to people once ignored or 

excluded.” United States v. Virginia, 518 U.S. 515, 557 (1996). It is time for 

Atheists to be part of that story. Plaintiffs respectfully request the Court to end the 

practice of governmental agents in the public schools leading impressionable 

Atheistic children in claiming that God exists. 

 
 
 
 
Respectfully submitted, 

s/ Michael Newdow 
 
Attorney for Plaintiffs 
First Circuit Bar No. 1139132 
PO Box 233345 
Sacramento, CA  95823 
 
Phone: (916) 427-6669 
E-mail: NewdowLaw@gmail.com 
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