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I. INTRODUCTION TC “I. INTRODUCTION”\L 1 
On June 26, 2002, in a majority opinion written by Hon. Alfred T. Goodwin, a three-judge panel of the Ninth Circuit Court of Appeals decided Newdow v. United States Congress, 292 F.3d 597 (9th Cir. 2002) TA \l “Newdow v. United States Congress, 292 F.3d 597 (9th Cir. 2002)” \s “Newdow v. United States Congress” \c 1 . By a 2-1 vote, the Court ruled that the current version of the Pledge of Allegiance is unconstitutional due to the interlarding of the purely religious words, “under God,” that had occurred in 1954. The lawsuit was brought by Plaintiff/Appellant (Newdow), who contended that he had standing on a number of grounds. Because the Court found that he had standing based on his right, as a father, to have his child attend public schools without the unlawful daily inculcation of religious dogma, the other bases for standing were never addressed. 

On August 5, 2002, Sandra Banning (Banning), the mother of the child, moved to intervene or, alternatively, to dismiss the complaint, contending that Newdow lacks standing to maintain the action in his daughter’s behalf. This submission to the Court is in response to that motion. It will demonstrate that Banning’s Motion is grossly untimely, contains patent falsehoods, is based on notions for which no legal authority has been provided, and – by its own assertions – demonstrates that it is Banning who lacks standing in the case. 

II. LEGAL ARGUMENT TC “II. LEGAL ARGUMENT”\l 1 
A. BANNING’S MOTION SATISFIES NONE OF THE REQUIREMENTS FOR INTERVENTION TC “A. BANNING’S MOTION SATISFIES NONE OF THE REQUIREMENTS FOR INTERVENTION”\l 2 
There are four criteria that must be met for the Court to grant a motion for intervention:

(1) the application for intervention must be timely; (2) the applicant must have a “significantly protectable” interest relating to the property or transaction that is the subject of the action; (3) the applicant must be so situated that the disposition of the action may, as a practical matter, impair or impede the applicant’s ability to protect that interest; and (4) the applicant’s interest must not be adequately represented by the existing parties in the lawsuit.

Southwest Ctr. For Biological Diversity v. Berg, 268 F.3d 810, 817 (9th Cir. 2001) TA \l “Southwest Ctr. For Biological Diversity v. Berg, 268 F.3d 810 (9th Cir. 2001)” \s “Southwest Ctr. For Biological Diversity v. Berg” \c 1 . Banning’s Motion meets none of these.

(1) Timeliness

Timeliness is measured by reference to “(1) the stage of the proceeding at which an applicant seeks to intervene; (2) the prejudice to other parties; and (3) the reason for the length of the delay.” County of Orange v. Air Calif., 799 F.2d 535, 537 (9th Cir. 1986) TA \l "County of Orange v. Air Calif., 799 F.2d 535 (9th Cir. 1986)" \s "County of Orange v. Air Calif." \c 1 .

United States v. Carpenter, 298 F.3d 1122, 1125 (9th Cir. Nev. 2002) TA \l "United States v. Carpenter, 2002 U.S. App. LEXIS 16159 (9th Cir. Nev. Aug. 12, 2002)" \s "United States v. Carpenter" \c 1 . Banning’s Motion is being filed after a decision by the Court of Appeals – a stage that is unprecedented in terms of lack of timeliness. “A post-judgment motion to intervene is generally considered timely if it is filed before the time for filing an appeal has expired.” Tocher v. City of Santa Ana, 219 F.3d 1040, 1044-1045 (9th Cir. Cal. 2000). TA \l "Tocher v. City of Santa Ana, 219 F.3d 1040 (9th Cir. 2000)" \s "Tocher v. City of Santa Ana" \c 1  Here, the time for filing an appeal ended September 19, 2000 – nearly two years before Banning’s Motion! Newdow has been unable to find – and Banning has not cited – a single case where a motion to intervene was granted after an appellate decision. Banning’s attorneys are likely aware of this inasmuch as the issue is essentially ignored in her “Stage of the proceedings” subheading. 

With regard to the prejudice to other parties, Newdow has been forced to countenance the religious indoctrination of his daughter in the public schools since that child “of tender years” entered kindergarten, and that now-third-grade student has had theistic dogma thrust upon her that entire time. Neither should be forced to endure more of this constitutionally outlandish conduct. Additionally – as has been universally noted – this case involves “an issue of exceptional national importance.”
 Intervention at this late stage will do nothing but delay its resolution. 

The third timeliness component – “the reason for the length of the delay” – is absolutely fatal to Banning’s Motion. Despite her assertion that:

prior to the Ninth Circuit panel decision in this matter released on June 26, 2002, I had been only vaguely aware that Mr. Newdow had challenged the legality of the Pledge of Allegiance,
 

her own Declarations – made in the Family Court – reveal that this statement is a patent falsehood. Fighting to keep their child from joining her father for the March 14, 2002 oral argument in this case, Banning filed a declaration claiming:

I am opposed to modifying the parenting plan established by the court order of February 6, 2002, so that Respondent can have custody of his daughter on the date that he is presenting his oral argument to the Ninth Circuit Court of Appeals that the words “under God” should be removed from the pledge of allegiance.

Thus Banning’s own words reveal the blatant untruth her July 31, 2002 Declaration to this Court, made “under penalty of perjury.” 

In fact, Banning’s knowledge goes back much further. In the declaration accompanying her first Family Court filing – on July 2, 1999 – she wrote:

In order to have standing to bring this suit he wants to have [our child] enroll in a Florida public school.
 

This demonstrates that not only was she aware that Newdow had the precursor federal lawsuit in Florida – and that she was fully apprised that it involved their child – but that she even knew that the child’s enrollment in school was of concern for “standing” purposes. This was more than three years ago! Add to these admissions (i) the realization that that Newdow discussed the details of the case with Banning on innumerable occasions,
 (ii) that Banning, herself, included a cover sheet from Newdow’s Eleventh Circuit case – naming the local school board and its superintendent – in her 1999 filing,
 (iii) that on September 14, 1999, Newdow informed Banning that he would be re-filing the Eleventh Circuit action in the Ninth Circuit,
 (iv) that Banning participated with Newdow and school officials in a conference arranged solely to deal with their daughter’s recitation of the Pledge,
 and (v) that Banning was fully aware of the Pledge recital incident noted in the Complaint,
 and there is no possible conclusion except that Banning’s present Motion is exceedingly and inexcusably untimely.  

Case law supports the denial of this Motion to Intervene on timeliness grounds. United States v Chicago, 796 F2d 205 (7th Cir. 1986), cert den 479 US 1086 (1987) TA \l "United States v Chicago, 796 F2d 205 (7th Cir. 1986), cert den 479 US 1086 (1987)" \s "United States v Chicago" \c 1 ; Moten v. Bricklayers, Masons & Plasterers International Union, 543 F.2d 224 (D.C. Cir. 1976) TA \l "Moten v. Bricklayers, Masons & Plasterers International Union, 543 F.2d 224 (D.C. Cir. 1976)" \s "Moten v. Bricklayers, Masons & Plasterers International Union" \c 1 . 

(2) Protectable Interest TC "(2) Protectable Interest"\l 3 
In order to intervene, “the applicant must claim a ‘significantly protectable’ interest relating to the property or transaction which is the subject of the action.” Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1061 (9th Cir. 1997) TA \l "Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050 (9th Cir. 1997)" \s "Cabazon Band of Mission Indians v. Wilson" \c 1 . The “property or transaction which is the subject of the action” in this case is the Pledge of Allegiance, and the insertion of the religious words, “under God,” into its midst. Banning – by denying that insertion to be injurious – clearly has no “significantly protectable” interest in this. On the contrary, her claim in this regard is no different from that any other citizen. Warren v. Comm’r, 2002 U.S. App. Lexis 17647 (9th Cir. Aug. 26, 2002) TA \l "Warren v. Comm'r, 2002 U.S. App. Lexis 17647 (9th Cir. Aug. 26, 2002)" \s "Warren v. Comm'r" \c 1 . 

Nevertheless, Banning contends it is “imperative” that she intervene in order to “protect her daughter.” This notion is completely illusory. If the Pledge is unconstitutional, then – according to the Supreme Court – there is harm:

[T]he Court has been required often to invalidate statutes which advance religion in public elementary and secondary schools. 

Edwards v. Aguillard, 482 U.S. 578, 583-585 (1987) TA \l "Edwards v. Aguillard, 482 U.S. 578 (1987)" \s "Edwards v. Aguillard" \c 1 .
 Banning may prefer this harm for herself. However – if the Establishment Clause is in fact violated by the introduction of the religious words, “under God” – she may not put her daughter in that harm’s way.
 

Phrased differently, Banning wants the government to influence her child in a matter of religion. In this regard, Banning’s position is similar to that of the plaintiffs in Valley v. Rapides Parish Sch. Bd., 646 F.2d 925 (5th Cir. 1981) TA \l "Valley v. Rapides Parish Sch. Bd., 646 F.2d 925 (5th Cir. 1981)" \s "Valley v. Rapides Parish Sch. Bd." \c 1 .
 There, white parents objected to the closing of their school for desegregation purposes. Intervention was denied, as the right being sought (i.e., to keep open an essentially “all-white school”) was contrary to a plan devised to uphold basic constitutional rights (i.e., to do away with racial segregation).
 In the instant case, Banning – similar to the white TA \s "Valley v. Rapides Parish Sch. Bd."  parents – is seeking to have her child “benefit” from a scheme that the Constitution defines as illicit. That is not a “right” for which intervention should be granted.

Banning also makes the claim that the child is harmed by being known as “the atheist child who hated the Pledge.”
 But – had Banning never become involved – her child wouldn’t have been known at all.
 Clearly, Banning cannot create an injury and then move – especially at this late date – to intervene in order to protect her child against the harm she, herself, has created. 

Only several months ago, Banning admitted that the child “is just not ready for the intellectual effort necessary to deal with the question of the existence of God.”
 Now – brandishing her typical opportunism – Banning unequivocally claims that “My daughter is a Christian who regularly attends church, and she believes in God,”
 and states her fear that the child will suffer harm by being “incorrectly known as ‘the little atheist girl that attacked the Pledge.’”
 This statement reveals exactly why this case is important. Banning would never have been worried about her child being known as “the Christian child who hated the Pledge.” But what if this child decides to be an atheist as she grows older? Banning’s goal – to keep the 

Pledge in its current theistic form – will perpetuate the present governmental policy (of officially turning atheists into “outsiders” and implicitly denigrating atheistic religious belief), thus forcing her child to suffer the very harm Banning acknowledges: i.e., that of being known as an atheist in our exceedingly prejudicial theistic society. Thus, in addition to public policy and the Constitution, protection of this child – Banning’s asserted interest – demands that Banning not intervene. 

For other case law supporting the denial of the Motion on the grounds that Banning has no true protectable interest, see Brewer v. Republic Steel Corp., 513 F.2d 1222 (6th Cir. 1975) TA \l "Brewer v. Republic Steel Corp., 513 F.2d 1222 (6th Cir. 1975)" \s "Brewer v. Republic Steel Corp." \c 1 ; Moten v. Bricklayers, Masons & Plasterers International Union TA \s "Moten v. Bricklayers, Masons & Plasterers International Union" , 543 F.2d 224 (D.C. Cir. 1976).

(3) Impairment of Ability to Protect Interest TC "(3) Impairment of Ability to Protect Interest"\l 3 
As has been noted, Newdow has kept his daughter completely out of the case, refusing to name her, refusing to discuss her, and refusing even to publicly counter Banning’s media claims.
 Again, it is Banning only who is subjecting the child to potential harm.

In this regard, it is also important to consider what the two parents are hoping to achieve. Newdow is simply attempting to have the Establishment Clause upheld, and to keep his child free from government-sponsored religious indoctrination. Banning, on the other hand, is hoping the child will continue to be indoctrinated by the government, which the Supreme Court has repeatedly stated is improper. 

Denial of the Motion on the ground that Banning’s interest will not be impaired is supported by United States v. New York, 820 F.2d 554 (2d Cir. 1987) and TA \l "United States v. New York, 820 F.2d 554 (2d Cir. 1987)" \s "United States v. New York" \c 1  United States v. Allegheny-Ludlum Industries, Inc., 517 F.2d 826 (5th Cir. 1975). TA \l "United States v. Allegheny-Ludlum Industries, Inc., 517 F.2d 826 (5th Cir. 1975)" \s "United States v. Allegheny-Ludlum Industries, Inc." \c 1 
(4) Representation by Existing Parties TC "(4) Representation by Existing Parties"\l 3 
Again, the protection of the child has been diligently and masterfully maintained by Newdow. No one in the media made any mention of the child’s name until two weeks after the decision was announced, as a result of Banning’s coming onto the scene. Additionally, there is no right to have government inculcate religious belief. If Banning wishes to show that the Pledge is constitutional in its current form, there are presently three well-invested parties – and a host of amici – making those arguments. There certainly is no need for Banning’s involvement.

Again, case law also supports the denial of the Motion on this ground. Bush v. Viterna, 740 F.2d 350 (5th Cir. 1984) TA \l "Bush v. Viterna, 740 F.2d 350 (5th Cir. 1984)" \s "Bush v. Viterna" \c 1 ; United States v. New York TA \s "United States v. New York" , 820 F.2d 554 (2d Cir. 1987).

B. BANNING LACKS STANDING  TC "B. BANNING LACKS STANDING "\l 2 
Neither Banning nor her daughter claim the daughter is injured by the words “under God.”
 

Banning wants her daughter to recite the Pledge as it stands as part of her education.
 

With these and similar statements, Banning admits she has suffered no injury as a result of the intrusion of the words “under God” into the Pledge. But:

[O]ur cases have established that the irreducible constitutional minimum of standing contains three elements. First, the plaintiff must have suffered an "injury in fact" 

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). Thus, Banning lacks standing to be a party in this case.   

C. LEGAL CUSTODY  TC "C. LEGAL CUSTODY - GENERALLY"\l 2 
Banning makes a number of statements without any authoritative support. For instance she writes, “The governing custody order grants only Banning, not Newdow, the legal authority to maintain this action and ability to represent her daughter’s legal interests,”
 and “When the California state custody order divested him of legal custody, Newdow lost the legal interest required to give him standing to maintain legal actions on his daughter’s behalf.”
 Newdow adamantly disputes those statements.

A hearing was held on September 25, 2002 before Hon. James M. Mize in Department 123 of the California Superior Court for the County of Sacramento.
 Judge Mize did rule that he would uphold any parent’s objection to her child being listed by the other parent as a plaintiff in any lawsuit if it was shown that such a listing was not be in the child’s “best interests.” Accordingly – due largely to Newdow’s prior statements about potential harms to litigants in Establishment 

Clause cases – Judge Mize ruled that Newdow’s child is at risk and that Newdow 

may not list her as a plaintiff in the instant action. Newdow questions this ruling inasmuch as (i) he believes the situation is covered by Palmore v. Sidoti, 466 U.S. 429 (1984) TA \l "Palmore v. Sidoti, 466 U.S. 429 (1984)" \s "Palmore v. Sidoti" \c 1 , and (ii) he does not believe there has been any showing of harm sufficient to abrogate his right – as part and parcel of his fundamental constitutional right of parenthood – to list his child.
 

Be that as it may, Judge Mize specifically noted at the September 25 hearing that nothing in his order precludes Newdow from litigating on his own behalf to protect his child.
 Accordingly, Banning’s underlying premise – i.e., that “Newdow cannot represent his daughter’s legal interests” – is incorrect, and her Motion to Intervene should be summarily denied.

Along these lines, it should be noted that Banning, herself, admits that: 

There are few, if any, rights more significant than a parent’s right to represent and protect their child.

Newdow is still a parent, and the significance of those rights have not been in any way diminished by the temporary
 February 6, 2002 order. Certainly, even 

without legal custody, a parent retains the ability and right to represent and protect his child from harm.
 In this regard, consideration of an analogous situation might be of value. Suppose the issue were not religious indoctrination, but corporal punishment, and the Supreme Court had ruled that corporal punishment by any public school teacher – sufficient to leave a bruise – violates the child’s fundamental constitutional right to a safe and nurturing school environment. Suppose further that there was a religious sect that advocated severe corporal punishment, and Banning was an adherent of that sect. If Banning had sole legal custody, would Newdow be precluded from using the courts to protect his child? Surely that cannot be the case, and yet – except for the type of harm – that situation is no different from the one at bar. 

The notion that Banning has sole custody for purposes of legal representation is especially suspect when that representation deals with questions of religion. California has been very careful to respect each parent’s constitutional rights when 

religious beliefs are at stake. In fact, in In re Marriage of Weiss, 42 Cal. App. 4th 

106, 49 Cal. Rptr. 2d 339 (2d Dist. 1996) TA \l "In re Marriage of Weiss, 42 Cal. App. 4th 106 (2d Dist. 1996)" \s "In re Marriage of Weiss" \c 1 , the first heading in the discussion section was entitled, “A parent will not be enjoined from involving a child with the parent’s religious activities absent a clear affirmative showing of harm.” There has been no showing of any harm to the child due to Newdow’s activities.
 In fact, as has already been pointed out, it has only been Banning who has placed the child at risk. Their daughter was completely anonymous until Banning decided to broadcast her name so that – by some bizarre twist of logic – she could somehow show how her involvement is necessary to protect her. 

D. NEWDOW’S LOSS OF LEGAL CUSTODY TC "C. NEWDOW’S LOSS OF LEGAL CUSTODY"\l 2 
When he first filed this lawsuit, Newdow shared legal custody of his daughter with Banning. Sole legal custody, however, was granted to Banning on February 6, 2002. Any objective review of the facts will demonstrate that there was absolutely no justification for this action.
 Accordingly, before the Court can permit Banning to intervene on the basis Newdow’s having been deprived by the State court of his fundamental constitutional right to represent his child, then another step must be taken. A federal court has an obligation to independently review the process by which fundamental rights are abrogated when that abrogation affects the litigation before it. The Supreme Court made this abundantly clear in Howlett v. Rose, 496 U.S. 356 (1990) TA \l "Howlett v. Rose, 496 U.S. 356 (1990)" \s "Howlett v. Rose" \c 1 :

 [S]tate courts ... may not deny a federal right in the absence of a valid excuse. ... An excuse that is inconsistent with or violates federal law is not a valid excuse

Id. TA \s "Howlett v. Rose" , at 370-371. Additionally, one year before Howlett, the Supreme Court stated:

Where “the existence or the application of a federal right turns on a logically antecedent finding on a matter of state law, it is essential to the Court’s performance of its function that it exercise an ancillary jurisdiction to consider the state question.”

Volt Information Sciences v. Board of Trustees, 489 U.S. 468, 484 (1989) TA \l "Volt Information Sciences v. Board of Trustees, 489 U.S. 468 (1989)" \s "Volt Information Sciences v. Board of Trustees" \c 1 . Thus – even if the Court determines that Banning’s Motion to Intervene otherwise has merit – Newdow cannot be deprived of his basic fundamental constitutional rights of parenthood without the Court reviewing how that came about in the Family Law Court.
 

E. MOTION TO DISMISS THE COMPLAINT TC "D. MOTION TO DISMISS THE COMPLAINT"\L 2   TC "C. NEWDOW’S LOSS OF LEGAL CUSTODY"\l 2 
Banning requests that if the Court does not grant the Motion to Intervene, it should – in the alternative – dismiss the child “as an ‘unnamed plaintiff’ and party to the case.”
  As noted, the Family Court ordered Newdow to remove his child as an “unnamed plaintiff” on September 25, 2002.
 For the reasons already provided – i.e., that Newdow not only has the right, but the duty, to represent his child and to prevent her from suffering harm (and that there has been no showing of harm due to his inclusion of his child as an unnamed plaintiff) – Newdow believes that this was an improper and unconstitutional order, and that the alternative Motion to Dismiss should also be denied. Again, if the Court believes that Newdow’s daughter must be removed as a party, it is required under Howlett TA \s "Howlett v. Rose"  and Volt TA \s "Volt Information Sciences v. Board of Trustees"  to “exercise an ancillary jurisdiction to consider the state question.”

III. CONCLUSION TC "III. CONCLUSION"\l 1 
Banning’s Motion to Intervene should be denied. It is clearly untimely, inasmuch as it comes at a stage of the litigation that is unprecedented in its tardiness. Furthermore, there is no justification for any delay, since Banning has been aware of Newdow’s litigation to have the Pledge of Allegiance declared unconstitutional for four years, and since Banning, herself, referenced their daughter’s enrollment in school as a factor for “standing” in a declaration she filed in 1999. Additionally, in March of this year, she attempted to keep their child from attending the oral argument in this case, noting in another declaration that Newdow:

is presenting his oral argument to the Ninth Circuit Court of Appeals that the words ‘under God’ should be removed from the pledge of allegiance. 

Thus, her present Declaration – made under penalty of perjury – that:

prior to the Ninth Circuit panel decision in this matter released on June 26, 2002, I had been only vaguely aware that Mr. Newdow had challenged the legality of the Pledge of Allegiance

reveals the true colors of this individual, and should make all wonder not only about her honesty, but her true agenda.

As far as her argument that only she can represent the child in court, she has provided no authority to support the claim. On the contrary, she has noted the critical importance of “a parent’s right to represent and support their child,” thereby emphasizing why Newdow must be allowed to proceed in this case. More importantly, the Family Court judge, himself, denied Banning’s contention in a hearing held on September 25, 2002. Additionally – were the Court to consider granting Banning’s motion on the ground that she now has sole legal custody – there is an obligation upon the federal courts to review the process by which Newdow lost his fundamental constitutional rights of parenthood prior to any grant of Banning’s motion.

Banning – if she feels it is necessary – can certainly file her own lawsuit to have the words “under God” kept in the Pledge of Allegiance. In this action, however, she has no role to play.

IV. PRAYER FOR RELIEF TC "V. PRAYER FOR RELIEF"\l 1 
Newdow respectfully requests the Court:

(A) To deny Banning’s Motion to Intervene;

(B) To deny Banning’s Motion to Dismiss the Complaint;

(C) If either Motion is not denied, to examine the State Court action that led to his loss of legal custody, and to invalidate that action if Newdow’s fundamental constitutional rights were improperly infringed upon;

(D) To allow Newdow to recover costs, expert witness fees, attorney fees, etc., as may be allowed by law; and

(E) To provide such other and further relief as the Court may deem proper.
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� Petition of United States Senate, August 8, 2002, page 1. 


� Please see paragraph #5 of Banning’s July 31, 2002 Declaration to this Court (hereafter “Decl-SB”).


� Decl-MN, Appendix VI.


� Decl-MN, paragraphs #20-22, Appendix II (page 1). 


� Decl-MN, paragraphs #5-6, 17-19.


� A copy of the cover sheet of Newdow’s Eleventh Circuit Appeal Brief was attached by Banning to her July 2, 1999 Declaration. That sheet listed “The School Board of Broward County, Florida” and “Dr. Frank R. Petruzielo, Superintendent of Schools” among the defendants. Decl-MN, Appendix II (page 3).


� Decl-MN, Appendix IX, page 1.


� Decl-MN, paragraphs #25-29, Appendix III.


� Decl-MN, paragraph #30.


� See, also, Engel v. Vitale, 370 U.S. 421 (1962� TA \l "Engel v. Vitale, 370 U.S. 421 (1962)" \s "Engel v. Vitale" \c 1 �), Abington School District v. Schempp, 374 U.S. 203 (1963)� TA \l "Abington School District v. Schempp, 374 U.S. 203 (1963)" \s "Abington School District v. Schempp" \c 1 �, Epperson v. Arkansas, 393 U.S. 97 (1968)� TA \l "Epperson v. Arkansas, 393 U.S. 97 (1968)" \s "Epperson v. Arkansas" \c 1 �� TA \l "Epperson v. Arkansas, 393 U.S. 97 (1968)" \s "Epperson" \c 1 �, Stone v. Graham, 449 U.S. 39 (1980)� TA \l "Stone v. Graham, 449 U.S. 39 (1980)" \s "Stone v. Graham" \c 1 �, Wallace v. Jaffree, 472 U.S. 38 (1985)� TA \l "Wallace v. Jaffree, 472 U.S. 38 (1985)" \s "Wallace v. Jaffree" \c 1 �, Lee v. Weisman, 505 U.S. 577 (1992)� TA \l "Lee v. Weisman, 505 U.S. 577 (1992)" \s "Lee v. Weisman" \c 1 � and Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)� TA \l "Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)" \s "Santa Fe Indep. Sch. Dist. v. Doe" \c 1 �.


� “Parents may be free to become martyrs themselves. But it does not follow they are free, in identical circumstances, to make martyrs of their children before they have reached the age of full and legal discretion when they can make that choice for themselves.” Prince v. Massachusetts, 321 U.S. 158, 170 (1944).� TA \l "Prince v. Massachusetts, 321 U.S. 158 (1944)" \s "Prince v. Massachusetts" \c 1 �


� There was an extensive subsequent history (with twelve (!) actions) in Rapides Parish. Those citations are omitted.


� See, also, United States v. Mississippi, 958 F.2d 112 (5th Cir. 1992).� TA \l "United States v. Mississippi, 958 F.2d 112 (5th Cir. 1992)" \s "United States v. Mississippi" \c 1 �


� It might be noted that – unlike the situation with Banning – there was no issue as to the timeliness of the Motion to Intervene in Rapides Parish. That Motion was filed long before the case ever reached the Court of Appeals.


� Decl-SB, paragraph #10.


� Decl-MN, paragraphs #39-47.


� Decl-MN, Appendix VI.


� Decl-SB, paragraph 4. 


� Banning’s Motion for Intervention, page 3. 


� Except, admittedly, for the two paragraphs in his accompanying Declaration here. Decl-MN, paragraphs 66 & 75.


� Decl-MN, paragraphs 39-47.


� Banning Motion to Intervene, page 8 (referencing “Banning Declaration at ¶¶ 4, 8-9”). 


� Banning Motion to Intervene, page 10. 


� Banning’s Motion to Intervene, page 2.


� Banning’s Motion to Intervene, page 3.


� Because that hearing was held only two days before the due date for this submission to the Court, no transcript is available.


� An appeal of that ruling is being contemplated.


� Decl-MN, paragraphs 61-63.


� Banning’s Motion to Intervene, pages 9-10.


� And completely unfounded. Decl-MN, paragraphs 50-59.


� In fact, under California law, he has the duty to do so:





[P]arents during a child’s minority have the legal right (and obligation) to act on behalf of their child to protect their child’s rights and interests.





American Academy of Pediatrics v. Lundgren, 16 Cal. 4th 307, 335 [940 P.2d 797, 66 Cal. Rptr. 2d 210] (1997)� TA \l "American Academy of Pediatrics v. Lundgren, 16 Cal. 4th 307 (1997)" \s "American Academy of Pediatrics v. Lundgren" \c 1 � (emphasis added).


� Banning has alleged that the child has suffered “emotional” harm due to the parental differences regarding belief in God. Newdow strongly disputes this allegation – at least as it is derived from his handling of the matter. Even if their daughter has suffered such harm, however, the Pledge litigation would never have exacerbated that harm absent Banning’s actions. 


� Decl-MN, paragraphs #50-59.


� Although Newdow sincerely believes that the harms caused by the introduction of the words, “under God,” into the Pledge are serious, inexcusable and patent violations of the Establishment Clause, those harms pale by comparison to the outrageous injuries the Family Courts inflict daily on perfectly loving parents and their children. Accordingly, he would gladly give up a year or two of continued theistic indoctrination for the opportunity to have the countless constitutional violations of the family law system brought into Federal Court. If that will be the result of granting Banning’s Motion to Intervene, Newdow withdraws any objection. 


� Although Banning’s Motion states in its title that she wishes for the Court “Alternatively, to Dismiss the Complaint,” it appears that the request is only to dismiss Newdow’s daughter as a party. 


� Decl-MN, paragraph #62.





13
Page 2

