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FILED

MAR 2 6 2002
CLERK,US. msmxcr COURT
EASTERN DISTRICT OF CAUIFORRIA
8y, cLER
IN THE UNITED STATES DISTRICT COURT
* FOR THE EASTERN DISTRICT OF CALIFORNIA
REV. DR. MICHAEL A. NEWDOW, | | .
Plaintiff, ~ No.CIVS-01-0218 LKK GGHPS
- | |
GEORGE W. BUSH, PRESIDENT OF THE
UNITED STATES, | ' .
, "7 Defendant. . ORDER; FINDINGS AND -
/ RECOMMENDATIONS

Background

On February 1, 2001, plamuff Reverend Dr. Mlchael Ne wdow (“Newdow”)
brought his action agamst Pres:dem George W. Bush Jr. (“Presxdent”) in his official capacity
challengmg the statement of prayers made at the Pre51dent 5 mauguratmn on January 20, 2001.
Ncwdow complamed that permitting any prayer atthe Pres1denua.l maugurauon oﬁ“cnded the
Estabhshment Clause of the First Amendment to the Consntuuon He also stated that because
the prayer contamed 5pec1ﬁc ‘references 1o Christian fi gures and concepts, the prayers gwen by
the. clergymen at the inauguration * further excluded theistic non-Chnstlans » and “showed a
preference for a particular religious belief.” Newdow generally related that the statement of
prayer at the .iriauguration made him feel like an “-outsidér.” Newdow seeks d,écl-aratory relief

that ﬂi_e President in his official capacity violated the Establishment Clause by permiming prayers,
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.c‘)r at least sectarian prayers, at l'us maugurauon, and also seeks 10 enjoin ; the Presxdent in his
ofﬁcral capacity, from engagmg in future “similar” acts.- Newdow did not seek damages |

After hearing on the President’s initial motion to dismiss, the undersigned found
that Newdow had standing to challenge the statement of prayers per se at the inauguration.
“Electromc” attendance was found to be r.be same for srandmg purposes as physrcal attendance.
Newdow’ s alleged First Amendment mJury was sufﬁc1ently pled for himi to proceed and the '
_court found that an injunctive remedy directed at prayer in general would be feasible if otherwise
‘warranted. However the under51gned further found that presrdenual invocatons 1o the Deity,
ie. prayers at mauguratrons were hlstoncal and commonplace. As such, the prayers in general
did not offend the Estabhshmenr Clause of the First Amendmenr 10 the Constitution. Sce Marsh
v Chambers, 463 U S. 783, 103 S. Ct. 3330 (1983) Because the complarnt liberally read, also
artacked the conu:nt of the prayer the further standmg and merits problems mvolved in such a
prayer SpeC!ﬁc attack were noted, as well as problerns in the defense of the aftack. Smce no party
had briefed the i issues relating to a prayer specific atta,ck the undersxgned deferred further
fmdmgs pendmg such bneﬁng The Honorable Lawrence K. Karlton adopted the ﬁndmgs and -
reconunendanons in full in his order of September 28,2001,

Thereafter, the President brought a'motion for summary judgment, and Newdow
brought a c.ross-mouon for summary judgment on the_remarru_ng issues in the case. Raising a
Jjurisdictional point, the undersigned found in Fiudings and Recormnendations‘ issued December

28, 2001, that the courts had no jurisdiction to enter an injunction against the President, at that

time the sole defe:ndant ‘The court further found that plaintiff’s clajim for declaratory relief fared :
no better in this rc3pcct and sxrmla.rly 10 the extent that any assertron in manda.mus was made,
the result would be the same. Fmdmgs and Rccommendatrons atp. S, 13 and n.9. Also, and in |
any event, because it was not po ssrble to frarne an injunction on the ype of pra} er to be
perrnmed at the Pn:mdennal Inauguranon the court found that the one rema.lmng 1s<ue in the

case was subject 1o summary judgement. See Cole v. Oroville Union H_fzh SChool Dmt 228

~
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F.3d 1092, 1099 (9th Cir. 2000) (“Appellants argue that the other students, parents of Orovxlle
students and others hkely to attend future g,raduanons Jomed in the r.h:rd amended complaint
have standm° to brmg a claim to enjom the school i:'rom prohxbmng sectarian speeches and
prayers as part of the graduation ceremony. This argument fails because any mjury to these
parties s 100 speculauve 10 sausfy the mjury-m-fact requxrement of Article III... .[T]he other
students, parents and others likely to attend fumre Oroville graduations lack standing because the
likelihood that they will suffer a future injury depends upon the highly speculative assumption
that a student seckmg to give a sectarian speech or prayer will be chosen as valedictorian or
salutatorian, or will be elected by classmates 10 deliver an mvocatxon ) The undersxgned
si.milarly‘reasoncd that Newdow laeked standing to enjoin the type of prayer 1o be given at the.

next inauguration, if any, because one could not with any reasonable accuracy predict its content,

i.e., the future speakers would be uriknown as would bé thei:.procliviﬁes to speak prayers with -

more than a general reference to God.

During the ceu_:se of ijecﬁons 1o the ',December 28 Findings and
Reconnnendatidns Newdow sought to amend his complaint to ering in the past chairman of the
Congressmnal Con1m1ttee associated with the Inaugurauon fcst1vmes (Senator Mitch |
McConnell). Plaintiff did so because of the Supreme Court s la.nguage in Franklin
mgsachusets,' 505 U.S. 788, 802, 803, 112 S. Ct. 2767, 2776-77 (1992) suggesting ﬂ_lat although
no jurisdictio_n existed to cnjoiﬁ the President, such jurisdiction might be available in suits
against heads of Executive agencies. _S_e_e_'Findings and Recqnnnendations atp.5 n4 Judge
Karlton ordered the undersigned to reconsider the December 28 Findings and Recommendations
in light of the motion to amend and proposed amended complaint. ‘Order filed February 21,
2002, | | | N B

The'parties set a hearing on ﬁe ﬁddersigned’s calendar on March 2.1 , 2002, 10
consider the motion to amend. For the reasons expressed below, the undersigned denies

Newdow’s motion 10 amend and resubmits the December 28 Findings and Recommendations. -

3
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Discussion

A Motion 10 Amend
The underalgned may order the denial of 2 motion to amend the complaint. U.S.

Dommator V. Factorv Ship etc, 768 F.2d 1099 1102 (w.1). Although the undcrslgned rejects r.he

first ground set forth by the Preendent in opposmon to amendment of the complamt ! the court
finds that Senator McConnell as Chauperson of the Joint Congrcssmnal Commmee on Inaugural
ceremonies is not appropnately sue{d hcrexn, and finds the spcculauve nature of the relief sought
no different than that found for the President in the December 28 Findings and
Recommendations. Allowing ameéndment would be furile. |

| Futility of mnendfnent isa légitimate ground for denying leave to amend if no

r-:round.é for saving the claims exists under any arguable set of facts or legal theory. -Scl_imier v,

Coun of Appea.ls for the Nmth Circuit, 279 F.34 817,819 (9th Cir. 2002)

" In respOnse to the President’s argument that separanon of powers precludes suit.
against Senator McConnell, the court stated at hca.nng that not enough was known about the
nature of Senator McConnell’s Commmec for the under51gned 1o find that prmc:tples of
separation of powers precluded suit. However, upon further mdependent mqmry, the
unders1gned has determined that the Presn‘lent is correct. The statute whxch forma.hzed the
Congressional Jomt Inaugural Committee, 36 U.S.C. § 729, was repealed in 1998. The present -
statutory'scheme for Presidential Inaugurations, 36 U.S.C. § 501-510, did pot reinstitute the
COngressmnal Commmee An Inaugural Committee appomted by the Pre51dent~elect is
referenced therein, and that Committee by law is “in charge of the Premdenual mauguxal

cercmony and functions and acuvmes connected with the ccrcmony > § 501(1) However,

! The President indicated that Newdow brought h1s proposed amendment too late in the
case, and should be barred from proposing it at this time. However, the undersigned raised the
jurisdictional point late in the case, as was his duty to do so, and Newdow did not have an
opportunity 1o consider the point in writing until objections. If the defectin jurisdiction could be

gured by simply naming a different party, the court sees no procedural or eqmtablc impediment10 |
olng so.

-n
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recognizing the separation of powers between the Congress and the Executive, the new statutory -
scheme expressly also provided:

This chapter [ 36 U.S.C.A. 5 501 et seq.] does not apply to the

United States Capitol Buildings or Grounds or other property under ~ -

the jurisdiction of Congress or a committee, commission, or officer

of Congress. A service or facility authorized by or under this .
.chapter is available for the property on request or approval of the

joint commitiee of the Senate and House of Representatives

appointed by the President of the Senate and the Speaker of the

House of Representatives to arrange for the inauguration of the

President-elect and the Vice President-elect. :

36'U.S.C. § 507.
Congress continued its role for ceremonies taking pl'ace on “CohgressiOnal .
propeny” in t.hc 2001 Inauguration Ceremom"cs by joint resolutibn. Senate J oint 4Resolution 89,
106¢h Congress, 146 Congressional Record §10266-04, 2000 WL 1509815, provided:
_ " There is established a Joint Congressional Committee.on ‘inaugﬁfal |
~ Ceremonies...consisting of 3 Senators and 3 Representatives...The
joint comumittee is authorized 10 make the necessary arrangernents
for the inauguration of the President-elect and Vice President- elect
of the United. States on January 20, 2001.”

1d.

AS explaipcd in the Congressioﬁa] Record, “[t]he JCCIC is t:h;irged with the planhing and
execution of the Inangural activities at the Capitol: the swearing-in ceremony and the wraditional
Iuhcheon which follbws.” Id. | _. | . |

‘While it- is very doubtful that rhe. controlling legislation pe_rrnifs the Congrcssional
'J oint Coaﬁnit‘tge 10 -dctérmine What a President will say-at an inauguration over which he |
méjntai;xs control, or what is said on his béﬁalf by invited speakers, for the sake of argument in
accordance with Newdow’s amended complaiht, theﬁnde,rsigned will #sgmc that Sepator
McConnell’s comrﬁirtee did ﬂave some content 'confrbl or choice of speaker.ro]e in such. :

WBether the issue is restraining .the President, or the Congress, or both, the safnc

point applies as made earlier about the courts’ lack of authoritjr 10 adjudicate the propriety of the

AN
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internal procedures of the other branches—the courts lack such authority under our system of .

government. As cited by the President,

The Congress is the leglslatxve depanrnent of the government; the
President is the executive department. Neither can be restrained in
its action by the judicial department, though the acts of both, when
performed are, in proper cases, sub_]ect to its cognizance.

Mmsmmgglv Johnson, 71 U.S. 475, 500 (1866)

See also, Buckley v. Va.leo. 424 U.S. 1, 120,96 S. Ct. 612 682—83 (1976) (emmphasizing-

unportance of separation of powers); Commonwealth of Mass V. Mellon, 262 U.8. 447, 487,43

S. Cr. 597, 601 (1923) (“The functions of govemment under our system are apportioned... . The
general rule is That neither department may invade the province of the other and neither may
eonrrol chrect or restrain the acnon of the other . rotestants and Other Amencang Umted fo :

Separation of Chuxch and State v. O’Brien, 272 F. Supp 712 715 (D.D.C. 1967) (no authority 1o

restrain Posta.l Depanment 3 pxcmre of the Madonna ona stamp)

For these reasons, r.he coun has no authority to restrain Senator MéConnell or
decla.re the ri ights of plaintiff vis-a-vis Senator McConnell in his role as past chan'person of the
JCCIC. Amendment of the complamt would be futle.

' Moreover even assuming, as was done for the President, that the court should
e\en:lse cognizance over a SU.lt against Senator MeConnell Newdow continues to lack standing
because of the speculative and 1mpract1cal nature of the relief sought. Here, Newdow’s -
substitution of a U.S. Senator in his official capacity as head of the 2000 Inauguranon
Comm'mee, would serve no effective purpose. If the claim agamst the President i is too
speculative for an injunction to issuc, hence denying Newdow standing, it gets no more certain‘ or
jurisdictionally cognizable simply because a Senaiof is pamed to take the President’s place. The
fact remains that 5o effective. non-speculative relief can be fashioned. o

Indeed even beyond the speculanve nature of the relief, what would Newdow

have this court order——an enjoining of the Commitiee to “command” the President to watch what

6
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he and his chosen speakers say? Newdow’s sugge's'ti«on at hearihg ﬂmt the Com'm‘ittee could be

ordered to ban clergy fro?n the guest list (even if that is 2 funéﬁon of the Committee or within its |

authorityj, or not let them speak, is clearly an invalid order from a First Amendment standpoint.
F.inally; the Eourf would not do indirectly in a declaratory relief action what it

céuld not do directly in an injunctive relief action. “It has long been settled that a federal court

-has no authbrity “to give opinions upon ',moot questions or abstract propositiops,' or 10 d_éclare

pﬁnciples'of rules of iaw which cannot affect the matter in issue in the case befére it.>” Chﬁrch of

Scientology v. United States, 506 U.S. 9, 12,113 S. Ct. 447, 449 (1992). Also,

The Declaratory Judgment Act of 1934, 28 U.S.C. § 2201, permits
a federal court to declare the rights of a party whether or not further
relief is or could be sought, and we have held that under this Act
~ declaratory relief may be available even though an injunction is
" not. Steffel v. Thompson, 415 U.S. 452, 462, 94 S.Ct. 1209, 1217,
391 Ed.2d 505 (1974). But we have also held that the declaratory
judgment statute “is-an enabling Act, which confers a discretion on
‘the courts rather than an absolute right upon the litigant.” Public
Service Comm’n.v. Wycoff Co., 344 U.S. 237, 241,73 S.Ct. 236,
. 239, 97 L.Ed. 291 (1952). The propriety of issuing a declaratory
- judgment may depend upon equitable considerations, see Samuels - -
v. Mackell. 401 U.S. 66, 73, 91 S.Ct. 764, 768,27 L.Ed.2d 688
(1971), and is also “informed by the teachings and experience
concerning the functions and extent of federal judicial power.”
‘Wycoff, supra, 344 U.S. at 243, 73 S.Ct,, at 240; cf. Younper v.
Harris, 401 U.S. 37, 44-45, 91 S.Ct. 746, 750-51, 27 L.Ed2d 669
(1971). _ co S

Green v. Mansour, 474 U.S. 64, 72, 106 S. Cr. 423, 427-28 (1985).

" Here, Newdow asks the court to intrude on the internal functioning of the |
Executivc,vax;d also presumably for the purposes of the motion, the Congress, to declare the
principles t‘nai should gbvem future Presidents and’ Congre'ss.es at ihaugurations. This is so
regardless of whether Newdow asks the court 10 actually fashion d.etailed' guidel:incs.fgSr' the -
furure, or simply issue 2 st.aIEme.nt'ﬂmt what happgned in the paét 2001 In'aug.uratibn' fell &1 the
W | |
W
W\
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prohiBitcd side of what may be said at good and legal ipauguraﬁons. The court should decline o
consider such ad\}isofy d”eclax;a'tory relief.? A | o
B: Reconsideration of the Findings and Recommendations
Because sub"stitution. of Senator McConnell or any other Inauguration associated
pefson 61' entity would not affect the undersigned’s recommendation for dismissal, the December
28, 2001 Fihdings and‘RecbmmcndatiQns,‘ as supplemented h_erein, are r';\gain 're'spectfully

submitted for Judge Karlton®s review. . -

Conclusion . . :
| Accordingly; IT IS HEREBY ORDERED that Newdow’s motion to amend the
complaint is denied. T - ‘ | o '
| IT IS HEREBY RECOMMENDED that the case be d?smjssed with lpréjudicé. '
» _Theée findings and reéorﬁniendations are submitted to ;t.he Unitéd‘Stﬁte_'s Disqict
Judge assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(1). Within ten da.ysl
after being served with these ﬁndings and re'commendat'.iqns, any paﬁy may file written - |

obj ecﬁm;si with the court and servea copy on all parties. Such a dodumem should be captiohed‘

| “Objections 10 Magisume Judge’s Findings and Recommendations.” Any reply to the objections

shall Bg served and filed withir_l five days after s_e'rv;icc of the objections. The p.am"es are advised
that failure to file objections within the specified time may waive the right to appeal the District

AW

W

Wy

2 In an eleventh hour pleading filed the day before hearing, and in an act of apparent
“standing desperation,” Newdow stated that he would seek to amend to name the ushers and
other support personnel at the Inauguration, or the United States itself. Clearly, joining the
ushers or program vendors etc. would not bring Newdow effective relief, nor is there a waiver of
sovereign immunity for an injunctive relief suit against the United States. The principles ‘
Scc%_uircilng dismissal of this lawsuit will not be overcome at this point by naming a multitude of

efendants. : -

8
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Court's order. Matinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991). Failure to ask for

reconsideration of the undersigned’s order will result in an inability to appeal the issue.

DATED: March _(_, 2002.

‘GGH:gh:OBS
newdow.fé&r
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. bd
United States District Court
’ for the .
‘Bastern District of California
' " March 26, 2002

% % CERTIFICATE OF SERVICE * *
2:01-cv-00218

Newdow

Bush

I, the undersigned, hereby certify that I am an employee. in the Office of
the Clerk, U.S. District Court, Eastern District of California. ‘ ‘

 That on March 26, 2002, I SERVED a true and correct copy(ies) of

the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter. listed,. by depositing said
envelope in the U.S. Mail, by placing said copy(ies) into.an inter-office
delivery receptacle located in the Clerk’s office, or, pursuant to prior
authorization by counsel, via facsimile. - - S '

Michael A Newdow . - - VC/GGH
First Amendmist Church of True Science
PO Box 233345 S SJ/LKK

Sacramento, CA 95823

Kristin Sudhoff Door
‘United States Attorney
501: I Street

' Suite 10-100 .
Sacramento, CA 95814 .

Jack L. Wagmer, erk

é?fffﬁ;/blerk_

BY:






