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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

© Civil Action No. - | - SR QPEGHNA&
ool e | FILED
THE REV. DR. MICHAEL A. NEWDOW, INPROPER; FEB - 1 2001
| inti EFST U.S. DIsTRIG
Plaintiff, ERN DISTRIGT OF CTA?_?FUO%T;\”A
v. , - . W—«—-.
GEORGE W. BUSH, PRESIDENT OF THE UNITED STATES; '
' Defendant.
- P Y S
o, 501" @g’s u%w@ﬂ?
ORIGINAL COMPLAINT
Plaintiff alleges as follows:
 JURISDICTION AND VENUE

.1, This is a civil action claiming violations of the First and Fifth Amendments of the

Constitition of the United States of America. As such, this Court has jurisdiction under

28 U.S.C. § 1331.

" 2. This action is founded upon the Constirntion of the Unites Stares of America. As such,

this Coure has jurisdiction over Defendant under 28 U.S.C. § 1346(2)(2).
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1 3. This action is in the nature of mandamns, and seeks 1o compel the President of the United

2 States of America, his agents and officers to perform their duties owed Plaintiff under the -
3 terms of the First and Fifth Amendments of the Constition of the United States. As
4 such, this Court has jurisdiction under 28 U.5.C. § 1361.

6 . 4. Defendant is an officer or gmployec of the United States acting in his official capacity. or
7 under ‘color of legal authority. Plaintiff resides in this judicial district. Venue is ﬁerefore
3 proper under 2—; U.S.C. § 1391(e).
9 |
1)
1 | . PARTIES
w -
14 5. Plaintiff Michael A. Newdow is a citizen of the United States, and a resident of the State
15 of California. |
15
17 | 6. Defeqdam George W. Bush ié the'Presidem of the United States, in whom is ve’sted the
18 - executive Power urider Article 10, Section 1 of the United Stares Constiturion,

19

20)
21

Page20f10
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[A]cts like the one in question prove only that
‘public officials, no matter when they serve, can
turn a blind eye to constitutional principle.’

CLAIM FOR RELIEE ;

7. The First Amendment of the United States Constiturion states “Congress shall make no

law respecting an establishment of religion, or prohibiting the free exercise thereof ...”

8.. The United Stated Supreme Court has extended the ambit of these words 1o include any

governmental acror.
9. Defendant George W. Bush is the newly-elected President of the United Stazes.
10. On Jannary 20, 2001, Defendant was inangurated into the office of President. _

11. Under his direction and/or under the direction of his agents and officers, Defendant called

upon Rev. Franklin Graham to provide a prayer at the inanguration. See Appendix.

12. To offer prayer at an official governmental ceremony is a religious act per se, and violates

the Es;abli'shment Clause.

! Lee v. Weisman, 505 U.S. 577, 616 (1992) (Souiter, J., concurring) (note 3).

Page 3 of 10
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15. By staring the prayer was “in the name of the father, and of the son, the Lord Jesus Christ
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.13. Not only was the aforementioned prayer clearly religious, it was clearly secrarian as well.

14. By declaring there is a God, the prayer excluded atheistic Americans.

and of the Holy Spirit, the prayer further exclided theistic non-Christians.

- 16.The prayer was facially religiows. Thus, it violated the Establishment Clause.

17. The prayer had a primarily religious effect. Thus, it viclated the Establishment Clause.

18. The prayer showed a preference for a particular religious belief. Thus, it violated the
Establishment Clanse.

19. The prayer demonstrated an affiliation of government with a particular religions beljef.

“Thus, it violated. the Establishmenrt Clause.

20. The prayer signaled a disapproval of c}ther religious choices. Thus, ir violated the

Establishinent Clause.

21. The prayer violated the principal of governmental neutrality towards religion, Thus, it

violared the Establishment Clause.

Page 4 of 10
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22. The prayer inculcated a specific religious belief, Thus, it violated the Establishment
Clanse. -

23. The prayer ~ in 2 governmental ceremony such as the presidential Inanguration —
amounted to the coercive imposition of religious dogma, Thus, it violated the
Establishment Clause.

24. The prayer placed governments “imprirnarui” on a specific religious belief. Thus, it

violated the Establishment Clause.

25. Upon information and belief, federal tax dollars were spent — under the taxing and
spending power of Article I, 8, of the Constitution — to hold the ceremony, to assist Rev.
Graham, and 1o broadcast the Defendant’s religious message. Thus, the Establishment

Clause was violated.

26. The federal tax dollars referred to in the precading paragraph inéluded 1ax dollars paid by
Plaintiff |

27. There is a fundamenral constimtional right to observe and participate in the Nation’s

official ceremonies free from governmental endorsemen: of religion.

28. Plaintiff watched the inaugural ceremonies on television.

Page 5 of 10
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29. The effect of the Rev. Graham’s purely religious words was for Christian Americans 10

' perceive them as an endorsement of their Christianiry, and for non-Christian Americans,
including Plaintiff, to perceive the Pledge as a disapproval of their non-Christianity, Thus,

. the Estth'shmem Clanse was violated.

30. Due to this religious activity, Plaintiff — a minister of a religious faith that specifically
denies the existence of God and the veracity of Christianity — was made to feel as an

“outsider.” Thus, the Establishmenr Clause was violared.

31. In addition to its constitutional infirmiries, the aforementioned activiry is void as against

public policy. One of the kéy purposes of an inanguration is 10 engender national unity.

By placing sectarian religion into the ceremony, that unity is frayed.
32. The primary act of the inauguration is the administration of the pfesidential oath of office.

33. That oath is & declaration that the new President will uphold the Constitution of the United
Stares:
-1 do solemnly swear (or affirm) that I will faithfully execute the Office of the President
of the United States, and will to the best of my ability, preserve, protect and defend the
constiturion of the Unired Stares. . :
34, Tt is an offense of the highest magnitude that the leader of our nation — while swearing to
uphold the Constitution — publicly violated that very document tpon taking his oath of

_ office.

Page 6 of 10
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WHEREFORE, Plaintiff prays for relief and judgment as follows:

L

=

To declare that Defendant President George W. Bush — in wtilizing any clergyman
(much less a Christian minister) in his inavnguration — violated the Establishment
Clause of the Unired States Constiration; .

To enjoin Defendant from repeating this or engaging in any similar religions acts.
To allow Plaintiff to recover costs, expérf witness fees, atromey fees, etc.. as may be
aJiowad by law; and’

To provide such other and further relief as the Court may deem proper.

Respectfully submitted,

m%g

Michae] Newdow, Plaintiff
" First Amendmist Church of True Scaence
PO Box 233345
Sacramento CA 95823
(916) 427-6669

Page 7 of 10
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APPENDIX -

TEXT OF PRAYER OFFERED BY REV. FRANKLIN GRAHAM
AT PRESIDENT BUSH’S INAUGURATION, JANUARY 20, 2001

Let us pray.

Blessed are you, O Lord, our God. Yours, O God, is the greatness and the power and the glory
and the majesty and the splendor, for everything in heaven and earth is yours. Yours, O Lord, |
is the kingdom. You're exalted as head over all. Weslth and honor come from you. You are

the ruler of all things. In your hands are strength and power to exalt and to give strength 10 all

As Presmlent Lincoln once said, "We have been thc nsc:1pients of the choicest bounties of
heaven. We have been preserved these many years in peace and prosperity. We have grown in
numbers, wealth and power as no other nation has ever grown. But we have forgonten God. It

" behooves us then to humble oirselves before the offended powcrs to confess our national sins
and to pray for clemency and for«nveness

" O Lord, as we come together on this historic and solemn occasion 1 inaugurate once again e
president and vice president, teach us afresh that power, wisdom and salvation come only
from your hand. »

‘We pray, O Lord, for President-elect George W. Bush and Vice President-glect Richard B.
Cheney 10 whom you have entrusted leadership of this nation at this moment in history. We
pray that you'll help them bring our country together so thar we may rise above partisan
politics and seek the larger vision of your will for our nation.

Use them 10 bring reconciliation between the races, healing 10 polirical wounds, that We may
truly become one nation under God.

- Give our new pre51dent, and all who advise him, calimness in the face of storms,
encotragement in the face of frustration, and humility in the face of success. Give them the-

wisdom 10 know and o do what is right and the courage to say no to all that is contrary to
your statutes of holy law. ' .

Lord, we pray for their families, and especially their wives, Laura Bush and Lynne Cheney,
thar they may sense your presence and know your love.

Today, we entrust to.you President and Senator Clinton, and Vice President and Mrs. Gore.
Lead them as they journey through new doors of opportunity to serve others.

Now, O Lord, we dedicare this preadent:al maugural ceremonyto you. May this be the
beginning of a new dawn for America as we humble ourselves before you and acknowledge
you alone as our Lord, our Savior and our Redeemer.

‘We pray this in the name of the father, and of The somn, the Lo:rd Jesus Christ, and of the Holy
Spmt Amen.

Page 8 of 10
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PLAINTIFE’S ADDRESS, PHONE, FAX & E-MAIL

Rev. Dr. Michzel A. Newdow

First Amendmist Church of True Science
PO Box 233345

Sacramento, CA 95823

Phone: (916) 427-6669
Fax: (978) 359-7866

e-mail:  °  FirstAmendmist@cs.com

~c
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY thar a true and comect copy of the foregoing was/will be mailed on this
1st day of February, 2001, to: ‘

THE ATTORNEY GENERAL
DEPARTMENT OF JUSTICE
950 PENNSYLVANIA AVENUE, NW
WASHINGTON DC 20530-0001

.GEORGE W. BUSH ,
PRESIDENT OF THE UNITED STATES
THE WHITE HOUSE
WASHINGTON DC' 20500

PAUL L. SEAVE '
UNITED STATES ATTORNEY
501 “I” STREET, SUITE 10-100
SACRAMENTO CA 95814-2322

Rev. Dr. Michael Newdow
FACTS

PO Box 233345
Sacramento CA 92823

Page 10 of 10
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CLERK, US. DISTRICT COURT
EASTERN DISTRICY OF

! B — ST oK

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

REV. Dﬁ{. MICHAEL A. NEWDOW,

Plaintiff, Ne. CIV 5-01-0218 LKK GGH PS

Vs,

GEORGE W. BUSH, PRESIDENT OF THE
UNITED STATES,

Defendent, EINDINGS AND RECOMMENDATIONS

undersig
defenda;
2001. T
12(b)(6)

This action, in which plaintiff is proceeding pro se, has been referred to the
med pursuant to E.D. Cal. L.R. 72-302(c)(21). This action is proceeding agaihst

nt George W. Bush, President of the United States, on the complaint filed February 1,
tefendant’s motion to dismiss, for fajlure to state a claim pursuant to Fed. R. Civ. P,

, filed May 4, 2001, is presently pending before the court. On June 14, 2001, oral

arguméif was held. Plaintiff appeared on his own behalf. Kristin Door appeared on behalf of

defendapt. Having considered the argument and the record, the undersigned makes the following

findingd
i i
mi

and recommendations. E.D. Cal. L.R. 78-230(h).

R

11
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either on the lack of cognizable legal theories or the lack of pleading sufficient facts to support
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LEGAL STANDARD FOR MOTION TO DISMISS.

A complaint should not be dismissed under Rule 12(b)(6) unless it appears
beyond dpubt that plaintiff can prove no set of facts in support of its claims which would entitle
plaintiff to relief. NOW, Inc. v. Schiedler, 510 U.S. 249, 256,114 S. Ct, 798, 803 (1994);
Cervantes v. City of San Diego, 5 F.3d 1273, 1274-75 (9th Cir. 1993). Dismissal may be based

cognizabie legal theories. Balistreri v. Pacifica Police Dep’t, 901 F.2d 696, 699 (Sth Cir. 1990).
i

i The complaint’s factual allegations are accepted as true. Church of Scientology of
Califomnih v. Flynn, 744 F.2d 694 (9th Cir.1984). The court construes the pleading in the light

most favarable to plaintiff and resolves all doubts in plaintiff’s favor. Parks School of Business

Inc. v. Svimington, 51 F.3d 1480, 1484 (9th Cir.1995). Genera!l allegations are presumed to
include s;Beciﬁc facts riecessafy to support the claim. NOW, 510 U.S, at 256, 114 8. Ct, at 803,
quoting Dujan v. Defenders of Wildlife, 504 U.S. 555, 561, 112 8. Ct. 2130, 2137 (1992).

N The court may disregard allegations confradicted by the complaint’s attached

exhibits. |Durning v, First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987); Steckman v. Hart,

Brewing.iInc., 143 F.3d 1293, 1295 (5th Cir.1998). Furthermore, the court is not required to
accept as ftrue allegations contradicted by judicially noticed facts, Mullis v, United States
Bankruptey Ct., 828 F.2d 1385, 1388 (9th Cir. 1987). The court may consider matters of public
record, including pleadings, orders, and other papers filed with the court. Mack v. South Bay
Beer Distributors, 798 F.2d 1279, 1282 (9th Cir. 1986), abrqzated on other grounds by Astoria

Federal Savings and Loan Ass’n v. Soliming, 501 U.S. 104, [11 8. Ct. 2166 (1991). “The court
is not reqtired to accept legal conclusions cast in the form of factual allegations if those

conclusiops cannot reasonably be drawn from the facts alleged.” Clegg v. Cult Awareness '

Network, |18 F.3d 752 (9th Cir. 1994). Neither need the court accept unreasonable inferences, or

unwananJged deductions of fact, See Western Mining Council v. Watt, 643 F.2d 618, 624 (9th
!

Cir. 1981).
{ 2

12
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Haines vi Kerner, 404 U.S. 519, 520-21, 92 S. Ct. 594, 595-96 (1972). Unless it is clear that no

amendm%nt can cure its defects, a pro se litigant is entitled to notice and an opportunity to amend

the complaint before dismissal. See Lopez v. Smith, 203 F.3d 1122, 1127-28 (3th Cir.2000) (en

banc); Ng

ANALYSIS

Establish]

to say a p,

President{from repeating this "or engaging in similar religious acts," Plaintiff does not seek to
P g g

Pro se pleadings are held to a less stringent standard than those drafted by lawyers.

11 v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

Plaintiff seeks a declaration that defendant President Bush violated the
ment Clause of the First Amendment when he permitted the Reverend Franklin Graham

rayer at the inauguration on January 20, 2001. Plaintiff also seeks to enjoin the

recover ahy damages.'

lacks s&art

due respegt to the parties, and based on ambiguities in the complaint, the all or nothing approach

taken by

determing whether any prayer can be asserted at an inauguration, and quite another to determine
whether tpe prayer utilized went over the line in terms of advancing one re]igionbver another.

Thereford, the court will break out the two issues for analysis herein.

A

invasion of & legally protected interest which is (2) concrete and particularized and (b) ‘actual or

imminent] not “conjectural or hypothetical;”*” (2) “there must be a causal connection between

Defendant moves to dismiss on two grounds. First, defendant argues that plaintiff -

'ding. Second, defendant argueé that plaintiff’s claim is without merit. However, with

efendant, and possibly plaintiff, does not square with the case law. It is one issue to

Is Any Prayer at All Appropriate
Standing ‘

To demonstrate standing, a plaintiff must 1) “have suffered an ‘injury in fact'—an

Establis

given by the President himself.

"The tenor of the complaint is that prayer per se at presidential inaugurations violates the

|
i
ent Clause. The court did not understand that plaintiff would approve of a prayer

i

13
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the injury and the conduct complained of~the injury has to be ‘fairly ...trace...[able] to the

challengs
party not

the injury
555, 5604

this falls

for Separ,

d action of the defendant, and not...th[e] result [of] the independent action of some third

before the court; ** and (3) “it must be “likely’ as opposed to merely “speculative,” that

kit

will be ‘redressed by a favorable decision.” Lujan v. Defenders of Wildlife, 504 U.S.

61, 112-S. Ct. 2130, 2136-2137 (1992).
Defendant argues that while it is clear that plaintiff was offended by the prayer,
short of an actual concrete injury sufficient to confer standing,

Defendant relies heavily on Valley Forge Christian College v. Americans United
stion of Church and State, Inc., 454 .S, 464, 102 8. Ct. 752 (1982), the Supreme Court

held that

the Estab]
challenged conduct as affecting standing. In particular, the VaHez Forge plaintiffs, “Americans

United fo

conveyange [of federally-owned land ip Pennsylvania to Valley Forge Christian College] through
a news rejeas

who lived in Virgizﬁa and Maryland, lacked standing to allege violation of the Establishment

Clause.

psychological injury alone did not establish standing in an action brought pursuant to

lishment Clause. The Court also identified the proximity of the plaintiffs to the
r Separation of Church and State, Inc...and four of its employees, learned of the

e.” 454 U.S. at 469, 102 S. Ct. at 756. The Supreme Court found that the plaintiffs,

Although respondents claim that the Constitution has been violated, they claim
! nothing else. They fail to identify any personal injury suffered by them as a

: consequence of the alleged constitutional err or, other than the psychological
consequence presumably produced by observation of conduct with which one
disagrees. That is not an injury sufficient to confer standing under Art. III, even
thought the disagreement is phrased in constitutional terms.

Hokkokok

We simply cannot see that respondents have alleged an injury of any kind,
economic or otherwise, sufficient to confer standing. Respondents complain of a
transfer of property located in Chester County, PA. The named plaintiffs reside in
Maryland and Virginia; their organizational headquarters are Jocated in
Washington, D.C. They learned of the transfer through a news release. Their
claim that the Government has violated the Establishment Clause does not provide
a special license to roam the country in search of governmental wrongdoing and to
reveal their discoveries in federal court. The federal courts were simply not

4

14
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cites to n¢ authority that one cannot be offended in the First Amendment sense by speech
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constituted as ombudsmen of the general welfare.

454 U.S.{at 485-86, 102 S. Ct. at 766-767.
!
Nonetheless, when a person alleges that he has avoided, or will avoid, public
places orlserVices on account of an “offensive” religious symbol or statement, the courts have

found tth the personal exposure to the religious symBoI/statement is unlike the remote after-the-

fact expopure in Valley Forge and is sufficient to confer standing, American Jewish Congress v.

City of Beverly Hills, 90 F.3d 379, 382 (9th Cir. 1996) (persons who avoided public park
because gf religious symbol had standing); Hewitt v, Joyner, 940 F.2d 1561, 1564 {9th Cir. 1991)

(same); c{Doe v. Madison School Dist. No. 32'1 177 F.3d 789, 797 (9th. Cir. 1999) (en banc)
(parent lacked standing to protest school prayer at graduation because she had no students
remaining in the school district and did not allege that she would attend future graduations.)
Defendant asserts that plaintiff’s “electronic exposure” in lieu of personal

appearanite at the inaugural festivities makes all the difference in the stahding equation.

Defendant appears to concede that if plaintiff had alleged that he had heard the prayer in person -
he wouldhave standing. However, the Presidential inauguration is a historic event of national

importange to which the public is invited, if not encouraged, to view on television. Defendant

transmitted by electronic means as opposed to an in—the—placé sensory hearing, Moreover, |
defendant’s distinction would pos:e arbitrary and unworkable standards. What would be the case
if a perso atténded the inauguration in person, but was located so far away that the president was
only a speck on the horizon, and he could only “hear” and “see” the president by means of an
electronically transmitted simulcast of the speech imposed on a remote screen and speaker -
system? Defendant’s “in person” standing requirement is unknown to the law. “This is because

[First AmLsndment] speech is often disseminated by print and electronics, rather than by standing

in front o% people and talking to them.” Finley v. National Endowment for the Arts, 100 F.3d
: .

5
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U.S. 203,83 S. Ct. 1560 (1963) who challenged a school Bible reading, had the option to leave

'still founll that they had standing to challenge this practice. Schempp, 374 U.S.at224n.9,83 S.

671, 686 (9th Cir. 1996) (Kleinfeld, J. dissenting), maj. opn. reversed on other grounds, 524 U.S.
569, 118{S.Ct. 2168 (1998). | ’

Defendant argnes that plaintiff could have turned off his television in order to
avoid being subjected to the prayer. However, “[ijn evaluating standing, the Supreme Court has
never required that Establishment Clause plaintiffs take affirmative steps to avoid contact with
challenged displays or religious exercises.” Suhre v. Haywood County, 131 F.3d 1083, 1086 (4th

Cir. 1987). For example, the student plaintiffs in School District of Abington v. Schempp, 374

the classtpom during the reading. They chose not to assume this burden, and the Supreme Court

Ct. at 1572-73. Accordingly, defendant’s afgmncnt that pléintiﬁ' lacks standing because he could
have avoided contact with the inauguration by turning ofF his television is without merit.
Defendant also argues that where a party seeks injunctive relief, establishing
standing includes demonstrating a real and immediate threat of irreparable injury. Cole v.

Oroville Union High School Dist., 228 F.3d 1092, 1100 (9th Cir. 2000). Defendant argues that

plaintiff has failed to show that he is in danger of suffering immediate, irreparable harm.

‘ In Cole, the plaintiﬁ’s alleged that the Oroville Union High School District
violated their freedom of speech by refusing to allow plaintiff Niemeyer to give a sectarian, -
proselytizing valedictory speech and plaintiff Cole to give a sectarian invocation at their
graduation. The Ninth Circuit concluded that the other parties who were added to the students’
lawsuit—Chris Niemeyer’s brother, Jason, and various Oroville students, parents, and
others———lqtbked standing, in part, because the likelihood of their being selected to speak ata
graduation or their attending a future graduation where some student speaker would attempt to
offer sectg:ian speech or invocation was too speculative to satisfy the injm‘y in fact requirement

of Article|III. 228 F.3d at 1100.

In the instant case, as will be discussed infra, the reading of an inaugural prayer is

| 6
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a tradition which occurs every four years. Therefore, the threat of injury is not speculative. That

this injugy (in the view of plaintiff) occurs every four years does not render it any less real or

immedia
Establish
shortly b)

redressability. In order to meet this prong, the plaintiff must show that he would “personally
benefit ir} a tangible way from the court’s intervention.” Warth v. Seldin, 422 U.S. 490, 508, 95
S, Ct., 21!L7, 2210 (1975). Defendant contends that plaintiff’s request that the court declare that
President Bush violated the First Amendment would do little more than provide plaintiff with the

satisfactian of having the court declare that the prayer violated the Establishment Clause.

read at ay inauguration.‘ An order prohibiting inaugural prayers would personally benefit

plaintiff.

is without merit.

his Estabiishment Clause claim, at least insofar as plaintiff seeks a total ban on prayer at the
Presidential inauguration, Defendant also argues that plaintiff does not have taxpayer standing to
bring this|action. However, the court does not reach this problemafic issue, see Doe v. Madison

School Dist., supra, because plaintiff has standing for the reasons discussed above.

te than the injury suffered by students challenging high school graduation ceremonies on
iment Clause grounds. Defendant’s implicit suggestion that plaintiff must wait untif
efore an inauguration to bring his action is not realistic.

Defendant next argues that plaintiff fails to meet the third test for standing, i.e.

As discussed above, plaintiff seeks an order prohibiting any prayer from being
Accordingly, defendaﬁt’s argument that plaintiff has not met the third test for standing

For the reasons discussed above, the court finds that plaintiff has standing to bring 1

Merits

Defendant argues that the recitation of a prayer at the inauguration does not

violate thtf Establishment Clause of the First Amendment,

held that

mvocauorl did not violate the Establishinent Clause. The Supreme Court recognized the

InMarshv Chambers, 463 U.S. 783, 103 8. Ct. 3330 (1983), the Supreme Court

the Nebraska legistature’s pracuce of opening each legislative session with an

|
i 7

17



Case: 09-5126  Document: 1208937  Filed: 09/30/2009  Page: 21

Caée 1:08-cv-02248-RBW  Document 13-3  Filed 01/08/2009 Page 8 of 13

W00 Iy U A W N e

N N [\ N N [\.] N —t — Y— Pt — ot b— — oy [y
(o) (%] 3 W [ — < o =] ~ (=3 (%] N [ #%) N — <

historical tradition of opening “legislative and other deliberative public bodies” with prayer. 463

U.S. at 786, 103 S. Ct. at 3333. The Court observed, “It can hardly be thought that in the same

week the Members of the First Congress voted to appoint and to pay a chaplain for each House

and also [voted to approve the draft of the First Amendment for submission to the sfates, they

intended|the Establishment Clause to forbid what they had just declared acceptable.” 463 U.S. at

790, 103;S. Ct. at 3335. “This unique history leads us to accept the interpretation of the First

Amendment draftsmen who saw no real threat to the Establishment Clause arising from a

practice of prayer similar to that now challenged.” 463 U.S. at 791, 103 S. Ct. at 3335.

Formal prayers by Christian ministers have been associated with inaugurations

since thelinauguration of Géorge Washington. Steven B. Epstein, Rethinking the

Constitutionality of Ceremonial Deism, 96 Colum. L.Rev, 2083, 2106(1996). Prior to President
Washin;l *s first | i i ath

on’s first inauguration, a Senate committee resolved that ““after the oath shall have

been administered to the President, he, attended by the Vice-President, and members of the

Senate, af

service, i

d House of Representatives; [shall] proceed to St. Paul’s Chapel, to hear divine

be performed by the chaplain of Congress already appointed.’” Id. “The Senate

passed this resolution, and the House did likewise, with 2 minor amendment, the day before

Washington’s inauguraﬁon.” Id. Immediately afier the administration of the oath of office and

President{Washington’s first inaugural address, the President walked with the members of the

House and Senate to St. Paul’s Chapel where the Senate Chaplain read prayers from the Book of

Common

rayer. Id.

“From President Washington’s second inauguration in 1793 until President

* -

2]
Lemon v.

n Marsh, the Court of Appeals for the Eighth Circuit applied the three part test of
Kurtzman 403 U.8. 602, 612-613, 91 S. Ct. 2105, 2111 (1971), in holding that the

chaplainc’r practice violated the Estabhshment Clause. 463 U.S. at 786, 103 8. Ct. at 3333. In

evaluating
historical
to those of
historical

the case, the Supreme Court did not apply the Lemon test. Instead, it focused on the
*sxgmﬁcance of legislative prayers. Because the facts of the instant case are so similar
F Marsh, this court will also not apply the Lemontest, and will instead focus on the
:1gmﬁcance of inaugural prayers.

18
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Franklin'Roosevelt’s second in 1937, the Senate’s Chaplain delivered the inaugural prayers in the
Senate c} bers as a part of the admi'nistration of the oath of office to the vice pmsident.” Id. at
2174 ﬁt.)z:. “These prayers were technically not part of the ‘inaugural cefemony’ of the |
President, which typically took place outside of the Capitol following the Senate proceedings.”

Id. After this time, prayers were read during the inauguration ceremony. David M. Smolin,

Cracks in the Miﬁored Prison;An Evangélical Critique of Secularist Academic and Judicial
Myths Rl: arding the Relationship of Religion and American Politics, 29 Loy. L.Rev. 1487, 1504
(1996). In addition, every President has included reverent references to the déity in his inaugural
address 16 the nation. 96 Colum, L. Rev. at 2109.

Like prayers opening legislative sessions, inaugural prayers are a historical
tradition.| While the prayers have only been “technically” included in the inaugural ceremony

since 1937, they have always been part of the inauguration proceedings. The history of inaugural

- prayers, like the history of legislative prayers, indicates that they were not viewed as violatizig the

Establishinent Clause.® Clearly, if Iégislative prayers do not violate the Establishment Clause,
neither dq inaugural prayers.* '
Accordingly, defendant’s motion should be granted on grounds that prayers per se

at the Pregidential inauguratidn do not violate the Establishment Clause.

* In Marsh, the Supreme Court also observed that the plaintiff was an adult, “presumably
not readily susceptible to ‘religious indocirination,’...or peer pressure.,” 463 U.S. at 792, 103
S.Ct. at 3336. At oral argument, plaintiff in the instant case mentioned the possibility of
amending|his complaint to include his daughter as a plaintiff. The Supreme Court’s holding in
Marsh was based on the historical significance of legislative prayer~not on the age of the
plaintiff. [Therefore, allowing plaintiff to amend the complaint to include his daughter as a
plaintiff v}ould not change the resulf of the court’s recommendation.

* Plaintiff argues that Marsh v. Chambers is no longer good law as it has been criticized
in later cages. While Marsh may have been distinguished in later cases, it has not been
overturned. Marsh is controlling in the instant case as the facts are quite similar in both cases.
The Marsh line of authority is thus completely separate from the general-religious-speech-at-a
public-event authority, e.g., high school graduation, see Cole, supra. While other cases might
bring harder interpretive problems in determining whether a certain function was historical in
nature, the present case does not.

19
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t

B. The Specific Prayer Given
While it is clear that plaintiff abbors the thought of any inaugural prayer, it is less

clear thaL he would advocate a back-up argument— that the specific prayer offered at the

inau jon violated the Establishment Clause. The complaint and opposition to the motion to
dismiss 4re of two minds. At one point, plaintiff 'asserts that he is a minister of a religion that
“speciﬁc}a._ﬂy denies the existence of God.” Paragraph 30. Plaintiff does not ask for tailored
relief, ratlher, plaintiff seeks the future exclusion of any clergyman [saying prayers] at the
Presidential inauguration. In his opposition to the motion to dismiss, plaintiff asserts at one point

(p.35 n.30): “Plaintiff denies that any prayer can be ‘noﬁs_ectarian’...” At bearing, plaintiff

initially ade it clear that he sought the abolition of an inaugural pmyer regardless of its

sectarian |or non-sectarian nature.

On the other hand, the complaint does make reference to the specifics of the
prayer given by Rev. Fraﬁklin Graham (son of the Rev. Billy Graham), e.g., “By stating the
prayer wds “in the name of the father, and of the son, the Lord Jesus Christ, and of the Holy
Spirit, the prayer further excluded theistic non-Chﬁsﬁans.” Paragraph 15.° The préycr (attached

to the corplaint) also included: “May this be the beginning of 2 new dawn for America as we

humble ourselves before you and acknowledge you alone as our Lord, our Savior and our

Redeemer.” The opposition to the motion to‘dismisvs‘ does stress at times the naturé of the
wording df the specific prayer offered at the inauguration. Finally, at hearing, plaintiff did slip
back into an attack on the words of the prayer itself after he had seemingly, unequivocally
asserted tlrai he was not complaining about the words of the prayer.

Defendant does not recognize any ambiguities, but treats the issue herein as only
being onelof any prayer at all at the inauguration. Thus, there is no argument made by defendant

that the specific prayer itself passed Constitutional muster.

See also: “The prayer showed a preference for a particular religious belief. Thus, it

i
5
violated tHe Establishment Clause.” Paragraph 18.
10

20
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The issue of the specifics of the prayer as it may or may not violate the

EstablisHment Clause could make a difference. Plaintiff’s standing to raise the argument that the

specifics|of the prayer are in question becomes problematic as he may be attempting to argue the

rights of third parties, i.e., theistic non-Christians, and he, as an expressed non-theistic person

may have no right to do that. Arizonans for Official English v. Arizona, 520 U.S. 43, 64, 117 .

S.Ct. 1035, 1067 (1997); U.S.Dept. Of Labor v. Triplett, 494 U.S. 715, 730, 110 8.Ct. 1428,

1437 (Marshall, J. concurring) (1990). Moreover, the prospect of having the Rev. Franklin

Graham preside as chaplain at future inaugurations is much more remote than the prospect of

having p:

whether

ayer per se again at the Presidential inauguration. This leads the court to question
any relief could be fashioned in this case on the specifics of the prayer issue.

This issue poses serious problems for defendant as well in that Marsh does not

stand for the proposition that any and all prayer is acceptable at governmental, historical

ﬁmctionsl Cole v. Niemeyer, supra, 228 F.3d at 1103. Indeed, courts have found difficulty with

prayers

symbols that directly reference doctrines or figures in a particular réligipn or sect. See

e.g., the very fractured decisidn in County of Allegheny v. American Civil Liberties Union; 492

U.S. 573
the High

,1598-599, 109 S.Ct. 3103-04 (1989) (Nativity scene with inscription “Glory to God in

» was sectarian); Coles v. Cleveland Board of Education, 171 F.3d 369, 384 (6th Cir.

1999) (prayer used to open Board of Education meetings violated the Establishment Clause in

part because of the specific reference to Jesus and the Bible along with the fact that the Board

president was a Christian minister); Freedom From Religion Foundation, Inc. v. City of

Marshfield, 203 F.3d 487, 496 (7th Cir. 2000) (violation of Establishment Clause in having

statue of Christ proximate to the highway which gave the message “Christ guide us on our way”);

but see AIFerican Civil Liberties Union v. Capitol Square and Review, 243 F.3d 289 (6th Cir. en-

banc) (Ohio motto~ “With God, All Things Are Possible,” which was derived from the New

Testamem{, does not violate the Establishment Clause).

l The court is unwilling to finally recommend the dismissal of the complaint on the
i .

11
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of the prayer at issue given the above ambiguities, and the fact that the parties have not

addresse;! this issue.

Accordingly, IT IS HEREBY RECOMMENDED that the President’s motion to

dismiss ﬁ]ed May 4, 2001, be granted insofar as plain'tiﬁc complains about permitting a chaplain

(or the P

resident) from making any prayer at the Presidential inauguration. However, the motion

should I:;I-:enied insofar as plaintiff is attacking the specifics of the prayer as a violation of the

Establis

Judge assigned to the case, pursuant to the provisions of Titl¢ 28 U.S.C. § 636(b)(1). Withinten -

ent Clause. Further proceedings should ensue on this latter issue.

These findings and recommendations are submitted to the United States District

(10) days after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be captioned

“Objectians to Magistrate Judge’s Findings and Recommendations.” Any reply to the objections

advised

shall be ‘slfrved and filed within ten (10) days afier service of the objections. The parties are

at failure to file objections within the specified time may waive the right to appeal the

District Court’s order. Martinez v. Ylst, 951 F.2d 1153 (5th Cir. 1991).

DATED: [July {77, 2001,

_HOLLOWS

ATES MAGISTRATE JUDGE
GGH:kj:035| .
newdow.mdm.wpd

12
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United States District Court
) for the
Eastern District of California
‘July 18, 2001

* * CERTIFICATE OF SERVICE * *

2:01-cv-00218

Newdow
v.

Bush

I, the undersfigned, hereby certify that I am an employee in the Office of
the Clerk, U.S. District Court, Eastern District of California.

That on Julyj 18, 2001, I SERVED a true and correct copy (ies) of

the attached,| by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter listed, by depositing said
envelope in the U.S. Mail, by placing said copy(ies) into an inter-office
delivery receptacle located in the Clerk’s office, or, pursuant to prior
authorization by counsel, via facsimile. .

Michael A Newdow VC/GGH
First| Amendmist Church of True Science
PO B 233345 '

Sacramento, CA 95823 SJ/LEKX

Kristlin Sudhoff Door
United States Attorney
501 I Street

Suite 10-100
Sacramento, CA 95814

Jack L. Wagner, Clerk

.
BY: // ~
Deputy Clerk 7
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
REV. DR. MICHAEL A. NEWDOW,

Plaintiff, No. CIV S-01-218 LKK GGH PS
Vs, |
GEORGE W. BUSH, PRESIDENT OF THE
UNITED STATES,
Defendants. ORDER
/

Plaintiff, vproceeding pro §e, filed the above-entitled action. The matter was

referred to a United States Magistrate Judge pursuant to Local Rule 72-302(c)(21).
| On July 18, 2001, tﬁe magistrate judge filed findings and recommendations herein

which were served on all parties and which contained notice to all parties t}}at any objections to
the findings and recommendations wefe to be filed within ten days. On August 2, 2001, plaintiff
filed a request for extension of time to file his objections. Good cause appearing, this requesi
is granted.

Both parties have filed objections to the findings and recommendations.

In accordance with the provisions of 28 U.S.C. § 636(b)(1)(C) and Local Rule 72-

304, this court has conducted a de novo review of this case. Having carefully reviewed the entire

a

1
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file, the court finds the findings and recommendations to be supported by the record and by

proper analysis.

Accordingly, ITIS HEREBY ORDERED that:

1. Plaintiff’s August 2, 2001, motion for an extension of time to file his
objections is granted;

2. The findings and recommendations filed July 18, 2001, are adopted in full;

3. Defendant’s May 4, 2001, motion to dismiss is granted insofar as plaintiff
complains about permitting a chaplain {or the President) from making any prayer at the
Presidential inauguration. However, the motion is denied insofar as plaintiff is attacking the
specifics of the prayer as a violation of the Establishment Clause;

4. Within twenty days of the date of this order defendant shall file an answer to
the complaint. | ‘

DATED: Septembers ] , 2001,

new218.jo"
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United States District Court ]
for the
Eastern District of California
September 28, 2001

# % CERTIFICATE OF SERVICE * *
2:01-cv-00218

Newdow
V.

Bush

I, the undersigmed, hereby certify that I am an employee in the Office of
the Clerk, U.S. District Court, Eastern District of California.

That on September 28, 2001, I SERVED a.true and correct copy({ies) of

the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter listed, by depositing said
envelope in the U.S. Mail, by placing said copy(ies) into an inter-office
delivery receptacle located in the Clerk’s office, or, pursuant to prior
authorization by counsel, via facsimile.

Michael A Newdow SJ/LKK
First Amendmist Church of True Science

PO Box 233345 )

Sacramento, CA 95823

Kristin Sudhoff Door
United States Attorney
501 I Street ’
Suite 10-100
Sacramento, CA 95814

Jack L{} gner,'Clerk
BY: 5 i

De@i?ﬁ\Clerk
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IN THE UNITED STATES DIST,RICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
REV DR. MICHAEL A. NEWDOW

Plaintiff, No. CIV.S-01-0218 LKK GGH PS
VS. .
GEORGE W.BUSH, PRESIDENT OF THE .
UNITED STATES, .
© Defendant.  FINDINGS AND RECOMMENDATIONS
) T [ :
Background and Summary

OnFebruary 1,2001 plamuff Reverend Dr Michae] Newdow ("\Iewdow") brought
his action agalnst_Presxdent George W. Bush Ir. ("President™) in his afficial capac1ty challengmg the

statement of prayers made at the President’s inauguration on January 20, 2001. Newdow

. complained that permitting cty prayer at the Presidential inauguration offended the Establishment

Clause of the First Amendment to the Constitution. He also stated that because the prayer containé'd
specific refei‘ence.s to Christian figures and concep'ts, the prayers given by the clergymer; at thé.
inauguration "further excluded theistié non- Christiané," and "showed a preference for a particular
rehglous belief." Newdow generally related that the staternent of prayer at the inauguration made
him feel like an "outsider," Newdeow secks declaratorv rchcf that the President in his official

capacity violated the Establishment Clause by permitting prayers, or at least sectarian prayers, at his
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inauguration. and also seeks 10 enjoin the President. in his official capacity, from engaging in future
"simjlar" acts. Newdow does not seek damages.

Afier hearing on the President’s initial motionto dismiss, the undersigned found that
Newdow had 'standing to challenge the statement of prayers per se at the inauguration. “Electronic”
attcndanéc was found to be the same for standing purposes as jphysica] attendance. Newdow's
alleged First Amendment injury was sufficiently pled for him to proceed; and the court found that
an injunctive remedy dirécted at prayer in general would be feasible if otherwise warranted.
However, the undersigned further found that i:residemia} invocations 1o the Deity, i.e., prayers, at
inaugurations were historical and commonplace. As Snch. the prayers in general did not offend the

Establishment Clause ofthe First Amendmentto the Constitution. Sec Marshv. Chambers, 463U.S.

783, 103 S.Ct. 3330 (1983). Because the complaint. liberally read, alSo.atta‘cked the-cont;nt of the
prayer, the furthér standing and mei_'its problems inV91ved insuch a prayer sbeciﬁc attack werenoted,
as well as-problems in the defense of the attack, Sincg no party had briefed the iséues relating 10 a
prayer specific ‘attack, the un‘dersignéd deferred further findings pending such briefing. The
Hoporable'LaWrcncé K. Karlton adopted the findings and recornmendations in full in his order of-
Sepiember 28, 2001, _

Thé Presidenthas now brought a motion for summary judgment argu-ing that the case
éhould be dismissed in its entirety. Newdo.w}v has brought a cross-moﬁon for summary judgment.

Hearing was held on the ﬁoripns on December 20, 2001. After full consideration of the issues. the

court finds and recommends that the entire case should be dismissed for lack of jurisdiction, Inthe

alternative, judgment should be entérc'd' on be};alf of the President insofar as inaugural prayers in
genefal are atissue; any attack on the content of the prayer should be dismissed for lack of standing..
Issues .
The President again attacks Newdow's standing to bring this lawsuit. Howéver. the
court notes another threshold jurisdictional issue — that s, the inability of the courts 10 cnjéin the

Presideniatall. The President also argues the case on the merits insofar as be claims that the prayers

-2
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lack of jurisdiction fo proceed, and in any event, Newdow’s lack of standing 1o attack the conteﬁt
of inaugural prayer, the court will not reach the rr;erii;; of the claimed First Amendment violation
past what it has reached already.
. Facts . |

| The pertincnf facts involved in this dispute are easily stated and are not in dispmé.'
On January 20, 2001, the Reverend Franklin Graham, in place ofhis father, deliveréd an invocation
atthe inauguration. The invocation is reprinted at Exhibit Atothe Graham Declaratlon Ini pertinent
part the invocation sought the assistance of'the "Lord™ in the carrvmg outof Preszdenual and Cabinet
functions. The prayer closed with the fo]]owmg request: .

May this be the beginning of a new dawn for America,

- as we Humble ourselves before You and acknowledge You alone
as-our Lord, our Savior and our Redeemer.
We pray this in the name of the Father,

- And of the Son the Lord Jesus Christ,
And of the Holy Spirit. Amen.

Reverend Graham asserted that he had "total control” over the content of the invocation, éllhéugh

itis doubtful that he would have stated a religious premise at odds with the President’s beliefs. In .
any event; who exercised control over the precise iérminology is not ultimately pertinent to the
inquiry, Newdow also makes reference 1o another clergymen’s prayer-Reverend Caldwell- which

similarly made reference to Jesus Christ. Oppositionat 17; President’s Exhibit B at 24-25.

W 7

it

it

it
i

'The standards for summary judgment are well established and need not be set forth here
especially in light of the facttharall concerned apree that only legal issues require adjudication here.-

“3-
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Discussion

A: The Court Lacks Jurisdiction to Enjoin the President

Newdow cbrrect]y sued President Bush in his official capacity, Complaint at 2, as a
suit against President Bush, as an individual, would make no sense in the context of his allegations,
i.e., that the government .was "establishing" or sponsoring greli gion when it permitted prayer at the
inauguration. SeeinreLindsey, 158 F.3d 1263, 1278-79(D.C. Cir.1 998) (contrasting the President
as an individual and as head of the Executive Branch of goverﬁment.).2 President Bush, acting as'
an indjvidual, could not sponsor religion on ‘behal_f of the federal govcrﬁfnent. Moregver, suing
Preéident Bush in his official capacity solves one piece of the standing issue in that if the Office of
the President is sued, the argument posed by the P.rasident thatit is speculative to believe f.hat hewili
be re-elected, falls by the wayside. [t is not speculative to believe that the ‘O.fﬁce of Presidém will
continue indefinitely. Tﬁus, the issue .is squarely raised conceminé whgther the courts have the
authc;rity fo enjoin the President as head of thé Executive Braﬁch. |

While i mjuncnvc relief against executive officials like the Secrerary of Commerce is

" within the courts' power, see Youngstown Sheet & Tube Co. v. Sawyer, supra, the
District Court's grant of injunctive relief against the President himself is
extraordinary, and should have raised judicial eyebrows. ‘We have left open the
question whether the President might be sabject to a judicial injunction requiring the
performance of a purely "ministerial” dury, Mississippi v. Johnson, 4 Wall, 475,
498-499, 18 L.Ed. 437 (1867), and we have hcld that the President may be subject
toa subpoena 1o provide information relevant to an ongoing criminal prosecution,
United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974), but
in general "this courr has no /umsdzcuon of u bill to.erjoin the President in rhe
performance of his official duties." Mississippi v. Johnson, suprs, 4 Wall., at 501.
At the threshold, the Disirict Court should have evaluated whether infunctive relief
against the President was available, and, if not, whether appellees' injuries were
nonetheless redressable.

Fran!clm V. Massachusetts 505 US 788, 802 03 112 S.Ct. 2767, 277677 (1992) (emphaSIS

*Thus, the President’s counsel has not d1sputed venue or ralscd personal Jurxsdlctxon
questions Which would be apparent if the President, in his individual capacity, were being sued. Nor
does the court face the thorny problems involved when one atiempts to sue asitiing president in his
individual capacity, including the possibility that the entire action might bé stayed pending
complelion of the President's term in office. §__ e Clinton v. Jopes, 520 U.S. 681,117 S. Ct 1636
(1997).

-4-

32



Case: 09-5126 ~ Document: 1208937  Filed: 09/30/2009  Page: 36

Case 1:08-cv-02248-RBW  Document 13-5  Filed 01/08/2009 Page 50f 15

added).? ¢
See also Clinton v. Jones, 520 U.S. 681, 718-19, 117 S.Ct. 1636, 1656 (1997) (Breyer, J. concurring)

(referencing the plurality and concurring opinion in Franklin, and "the ‘apparently unbroken

historical tradition...implicit in the separation of powers’ thata President may not be ordered by the

Judiciary to perform particular Executive acts"); Swan v. Clmton 100 F. 3d 973, 977 (D C. Cir,

1996) (reueratmg thar the courts have no jurisdiction to en]om the President in his official acts, nor

do they have the power to issue declaratory rclief agalnst the President); Made in the US.A. .

Foundation v: United States, 242 F.3d 1300, 1310 (n.24) (11th Cir. 2001) (récogn’izing the same
principles). B

The court's point was also instructjvely.brought home by Justice Scalia in dissent on

a political question issue unrelared to the present one, when he used as an example: "It seems o me

clear ‘chat'courts' would not entertain, ... an action for backpay by a dismissed Secretary of State

clazmmg that the- reason he lost his Government job was that the President did not like his religious

views— surely a colorable violation of the First Amendment." chster v. Doe, 486 U.S.592,613- .

14,108 S.CL. 2047, 2059 (1988) (Scalia, J. dissenting). The relevant point to be drawn here is that
certain grievances are off the Jjudicial rable no matter how colorable the First Amendment violation
may be, ' | .

i

i

> Although the President’s counsel made a somewhat similar argument in her merits analysxs
the Supreme Court recognizes the issue of enjoining the President as a threshold jurisdictional issue.

even separale from a standing issue. Because the issue of enjoining the' President goes to xhc.

authority of the court 1o act, the issue may be raised sua sponte by thc unders1gncd

*The Supreme Court leftopen the possibility that [hc President could be enjoined for some
ministerial ‘act; however, no one herein contends that..the—decision-to_ utilize prayer at the
inauguration, or the decision on how to frame the praye/ was ministerial, Moteover, no contention
has been expressed thart the Presidential inanguration, mcludmg its “associated ceremonies, is not part
of the official duties of the President.
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Newdow cssentially conceded as much at hean'ng when he agreed with the court that

the President himself could say what he wished at his i mauguranon or that members of Congrcss

could employ whatcver religious reference on the floors of Congress that they desxrcd without any .

court being able 1o control that SpBBCh.. Newdow’s  belief, however, that non-governmental
clergymen who make specific Christian references acting as proxies for the President present a
different situation, is erroneous. To have any applicability here, where t};c President has been sued
as the only défendant. Newdow musi asscrt that the President is actually controlling what is said at
his inauéuration- not that the participants are, as the President’s counsel has posited t'h.rough’thc

Graham declaration, independent of all control in the sitbstance of their invocations. The point here

is that even if Newdow attempted to contest the President’s s "independent speaker” fact (which he.

has not), and prevailed on the control issue, the courts would not have the authority to enjoin the
controlling President.

In sum, the Judiciary's star shines brightly when.the Judiciary recognizes its

limitations in a government founded upon separation of powers and mutual respect of ils different

branches. Ina government where the several branches respect the rights of each other to function
free of interference in their inherent functions, the Judiciary will not atterpt to dictate what the

President may, or may not, say at his inauguration, or what selected persons may say on his behalf,

There is nothing extraordinary from a Constitutional perspective about a Presidential inauguration j

’If indeed, the President had no express or implicit control over his own inauguration

cerémonies, a doubtful proposition, the President’s cited case of Adler v. Duval County School -

Board, 250 F.3d 1330 (11th Cir. 2001) (en banc) might be instructive. In Adler, the court found that
an elected student’s speech, not controlled by the school authorities, could. not give rise 1o a Fi irst

Amendment violation. However, rather than start the discovery battles over whether the Presxdent'

exercised any control over his inauguration. and the extent 10 which hé did so, the court believes the

|| more correct way 1o resolve the instant suit is on the point of law expressed above, Moreover, Adler

conflicts with the Ninth Circuit decision in Cole v, Orovijlle Union High School Dist., 228 F.3d
1092, 1102-03 (9th Cir, 2000) (holding that the schoo! officials were in control over an elected

student’s graduation invocation speech since the school district supplied the means by Wthh the

speech could be made.

-6
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which would preclude application of the general rule that the President cannot be enjoined by the

courts.® On the contrary, the fact that the inauguration of the President, and what may be said by the

President or his speakers, is wholly integral to the Executive Branch, and the Executive Branch -

alone, strongly counsel against judicial interference. On this point alone, the President is entitled to

have the entire case dismissed on jurisdictional grounds,’

B. Newdow Lacks Standing to Arpue for a SDCCiﬁc.TaﬂoﬁﬂE{ of Presidential Prayer

" Because There is No Relief that the Court Could Fashion

The parties correctly apprehend the essential standards for standing, btir the court does
not-agree with all aspects of the pénies’ appli'cation of those standards. .

. "[B]efore reaching a decision on the merits, we [are required to] address the standing
Issue to determine if we have jurisdiction.” Nat'] Wildlife Fed'n v. Adams, 629 F.2d
587,593 n. 11 (5th Cir.1980). "[T]he standing question is whether the plaintiff has
‘'alleged such a personal stake in the outcome of the conwoversy' as to warrant his
invocation of federal-court jurisdiction and to justify the exercise of the-court's
remedial powers on his behalf,” Warth v. Seldin, 422 U.S. 490, 498- 99,95 S.Ct.

+2197. 45 L.Ed.2d 343 (1975) (quoting Baker v. Carr, 369 U.S. 186, 204, 82 S.Ct. i

", 691, 7"L.Ed.2d 663 (1962)). There are three requirements for standing: (1) "a
plaintiff must have suffered an 'injury in fact'-an invasion of a legally protected
interest which is. (a) concrete and particularized and (b) actual or imminent, not
'conjectural’ or 'hypothetical;' " (2) "there must be a causal connection between the
injury and the conduct complained of--the injury has 1o be ‘fairly ... trace[abje] to the
challenged action of the defendant, and not ... th[e] result [of] the independentaction
of some third party not before the court:' " and (3) "it must be 'likely' as opposed to
merely ‘speculative, that the injury will be 'redressed by a favorable decision.' "

!

*For example, this is not a case where the President is attempting 1o baldly vsurp the
functions of the Congress or the Judiciary, e.g., declare war, or avoid proper subpoenas, and the
Judiciary must step in to authoritatively interpret the Constitution on the point. ’ '

"The court is nat, of course, finding that the actions of the Executive Branch in execurin g the

laws of this Nation are free from judicial scrutiny. - As Franklin made clear the cabinet secretaries "

or other administration officials with puirview over a certain governmental function may be sued in

their official capacities for statutory and constitutional violations.” See also Clinton v. Jones. 520
U.S. at 703, 117 S.Ct. at 1649, discussing the suit against Presidént Truman's Secretary of

Commerce (Youngstown Sheet and Tube Co. v, Sawver, 343 U.S. 579, 72 S.CL 863 (1952) (taking
possession of private steel mills). This case, on the other hand, involves & suil against the President
himself in a setting that is uniquely reserved to the Executive Branch. The courts could no more
issue an njunction for alleged improprieties in a presidential inauguration ihan: it could in
commanding the Senare majority leader on how to open the Senate for business. .

“7-
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Lujan v. Defenders of Wildlife, 504 U.S. 555. 560- 61,1 17 S.Ct, 2130, 1]9 L.Ed.2d
- 351 (1992) (citations ominted) (alterations in orxrrmal)

Washington Legal Foundation v. Legal Foundation of: Washmgtin 271 F.3d 835, 847 (9th Cir.
2001) (en banc).
The President had previousty argued that Newdow's lack of physical proximity to

the inauguration precluded sufficient injury, that the recurrence of any Presidentia) prayer was

speculative, and that there was no possibility of a courtissuing an injunction which could adeqﬁatel y o

redress the issie of Presidential prayer per se at inaugurations, i.¢., Newdow's "psychic satisfaction”

at the issuance of a court order in his favor did nat substiture for an adequate redress of areal injury.’

Neverthe]ess the court initially found that Newdow had standing to contesi Prcs:dennal prayer per .

se at mauguratxons

The Preadent has reiterated several of his standing arguments in the context of the -

present issue~- Judlcxal ta1Ionng of prayers which may otherwise be properly said al inaugurations:

(1) Newdow has not suffered sufficient i injury; (2) Newdow cahnot obtain redress fgr his injury
because he would not benefit from an injunction: (3) the speculative namre of future violations of
the First Amendment preclude injunctive relief: (4) Newdow lacks taxpayer standing (an issue not
reachcd by the court before). The court agam rejects arguments (1) and (2). For the reasons stalcd

earlier, if Newdow has not suffered an injury in fact from his alleged offense at Pres1dentza1 prayers.

genera] or specific, jt is difficult 1o understand that anyone has standing to attack govemmenta] ,

sponsored prayer in zmy forum, That js, nothmg dlstmguzshes the plaintff’s alleged injury here in

; any mea.mngful way from that in Lee v, Welsman 505 U.S. 577, 112 8.CL 2649 (1992) (father

objecting 1o the school principals use of clergymen giving invocations at his daughter's graduanon

from rmddle school). Plajntiffs seeking to halt govcmmenral support of religion, be it verbal or ,

symbohc suffer the same type of injury.

Moreover, the govcmment s first redressabzhty argument— thal Newdow could not

benefit from an jnjunction~- again presents the overbroad specter of no person being able to bepefit

from an injunction of improper government sponsoring of religion, assuming for the moment that

s
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such is the case here, The President cannot adcquafely distinguish cases such as Coles v, Cleveland .

Brd of Educ, 171 F.3d 369 (6th Cir. 1999), where the sole benefit to be received by the plaintiff was

the cessation of what that plaintiff believed 10 be unconstitutional activity in violation of the First

Amendment’s Establishment Clausc,

* The President has added one standmg ergument in the context of the present issue.
Explammg, that Newdow Is an avowed atheist, and gwcn that the issue here now centers about
alleged overuse of Christian concepts, as opposed 1o whether prayer can be said atall, the President
argues that Newdow cannot represent the rights of theistic non-Christians. The President is correct
that in the context ofalleged governmental sponsorship of j;rayer, Newdow cannot simply represent
the rights of others, Cole v. Oroville Union High School Dist., 228 F.3d 10.92, 1099.(Sth Cir. 2000);
he must prevail, if ar all, on the fact this hisvown'i'ights were violated. Ha.:)wever, the President’s
premise that Newdow, as an atheist, can only be c;ffended 'by prayer in general and not "more
offended” by Jncorporanon of specific denommanonal concepts w1thm praycr, is not supported by }
authorxty, or practical reali mes Similarly, the Preszdcnt s position that Newdow can on] y seek a total
elimination of prayer at inaugurations, and not be permitted to seck lesser relief, is also f]awcd.

.Nevertheless the court finds that Newdow’s.alleged injuries in having been exposed

*to Christian concepts at the Presidential inauguration could not be redresscd by an ij[lCIlOﬂ or

declaratory relief. To the exient that enjoining the President is more correctly addrcssed asa
standing redressablhty issue, the discussion of Section A is incorporated herein. And, the court
could not, and should not, attémpt to frame an injunction setting forth the content of permissible
prayer for future presidential inaugurations, '

On the latter pomt the court agrees with the Preszdem 5 dlscussmn of the argued

5pccu1anvc pature of any mjunctlve/dcclaratory relief 1o be awarded The court previously: found.'

that Presidential prayer of some sort at inaugurations was a likely occurrencc in the future, and that

an 'u;j\inction ending any prayer would "benefit" Newdow, More importantly, an all inclusive

prohibitory injunction against inaugural prayer would be no more difficult to frame than a no school

-9-
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sponsored prayer injunction. See Lee v. Weisman, supra. However, when the issue becomes what
type of prayer may be spoken in the future, and the limits to which specific denominational concepts
may be referenced, Newdow’s argument becomes highly speculative and his claimed injury

irripossiblc to redress. Perhaps the next President would eschew any religious reference 10 a specific

denominarion’s concepts as a matter of principle. Perhaps the next President would not have

Reverend Graham or a like minded clergymen deliver an invocation. See Cole v, Orovile Unign
High School District, 228 F.3d at 1100 (finding that sta.nding of parents who might attend future
graduations was too tenuous given that the identity of the future speakers and their spccch content
was SpecHlB.[lVE) Moreover, _should the court limit the rehef 10 references 1o Christianity? . What
if the next President were Jewish or Muslim? Could the court in the context of the present factsissue
an injunction enjoining a future President from referencmg 5pec:1f' ¢ facts umque 10 those rclxgxons"

EVen if the next president were T be a professed. Chnstzan, how fa.r could the court go in defining

what Christian philosophy mxght be referenced? Cou]d the court dev&lop a list of acceptable .

invocation speakers for future i maugu:atxons? These rhetorical questions and observations highlight
the speculative nature of any future "injury,” and the fact that no present injunction could be
realistically framed to encompass furure. speculative, religious inaugural invocations.®

C. Newdow Lacks Taxpaver Standing

For purposes of the previous motion, the court did fiot rufe upon the issue of taxpayer
standing because Newdow was found to have ordinary standing to attack prayer per se at Presidential
mauguranons However, because the court has found Newdow lacks.such standmg lo atack the

content. of the prayers recited at maugurat:ons the issue of taxpayer standing must be addresscd

The President has cited a seminal ta)\payer standing case, Doremus v. Board of

Education, 342 U.S. 429, 72 S.Ct. 394 (1952). See also Flast v. Cohen 392 U.S. 83,88 S.CL 1942

'If President Bush were being sued in his individual capacity, the argument made by his
counscl, that Newdow lacks standing because the re-electioh of this current President is. speculaUVe
would have merit,

-10-
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(1968). Both of these cases stand for the proposition, among others, that 1axpayers do not have
standing to protest incidental expenditures related 10 the activity which they desire 10 éhallcnge

Doremus 342U.8. at 433-34, 72 S.Ct. ar 397 (taxpayer could not identify spending of tax-dollars

assocmted with Bible rcadmg) Flast, 392 U.S. at 102, 88 S.Ct. at 1954 (stating rule that incidental

tax expenditures will not confer standmg, but ultimately finding that taxpayers had identified a direct

tax expenditure. See also also Doe v. Madison School Distrcr, 177 F.3d 789 795 (9th Cir. 1999) (tax

dollars associated with graduation ceremonics whxch included rcllglous references, but whlch would
have been spent regardless of such religious references, are not sufficient to confer standing to
litigate a prayer~at -graduation grxevancc)

Newdow cannot identify any direct exPendlture of taxpayer doHars targeted to the
ngmg ofthe mvocatlon atthe Pres:dent s inauguration, Indeed the facts of this case are undxsputed
that Reverend Graham did not appear at government exPense Graham Declaration at para. S,
Newdow cannot successfu]ly assert taxpayer standmg by clazmxng that government funds were used
to ccmducl the mauguranon al which rehgxous invocations constituted bur a small part of thc

ceremonies.

D. Establishment Clause Violation

The President argues at length‘that the invocation(s) at the inauguration did not

sponsor rellglon or prose]ytxze ‘and thus cannot be a v:olatzon of the Fﬁtabllshment Clause."

However when not focusing upan the status of the Pressdent or his proxxes and the nature of the
event, the issues are problematlc Many cases have determined that general references to God do
not run afoul of the Establishment Clause, but citations or references 1o spemﬁc denominational

concepts are not appropriate. Courts have found difficulty with prayers or symbols that directly

reference doctrines or figures ina parncular rehglon orsect. Seee.g., the very fractured decision m,-'

County of Allcghenv v. American Civil L. xbemes Union, 492 U S 573 598-599, 105.S.Ct. 3086,

3103-04(1989) (Natlvlt) scene wnh inscription “Glory to God in the Highest” was scctarian); Coles

v. Cleveland Board ofEducanon 171 F.3d 369, 384 (6th Cir. 1999) (prayer usad to open Board of

.11-
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Education meetings violated the Establishment Clause in part because of the specific reference to

Jesus and the Bible along with the fact that the Board president was a Christian minister); Freedom

From Relizion Foundation, Inc, v. City of Marshfield, 203 F.3d 487, 496 (7th Cir. 2000) (violation

of Establishment Clause in having statue of Christ proximate to the highway which gave the message

“Christ guide us on our way™); buf see American Cjvil Liberties Union v. Capitol Square and

Review, 243 F.3d 289 (6th Cir. e banc) (Ohio motto— “With God, All Things Are Possible.” which

was derived from the New Testament, does not violare the Establishment Clause), -

The court need not finally determine whethcr references"ro Jesus Christ as our .

"Savior" and "Redeemer", or invocation to the Trinity go-over the Fi zrst Amendment mark. Given

 that the court cannot en_]om the President, and ngen that Newdow lacks standmg to contest the

content of prayer recited at presxdentral mauguratwns, the case should not proceed to the merits.
E. &JQMLM&RJJMQE:QR@;
"The Detlaratory Judgment Act embraces both consut‘uuonal and prudennal concerns.
A IaWSmt seekmg federal declarzuory relief rnust first present an actual case or controversy within
the meamng of Article III, section 2 of the United States Constitution.... It mustalso fulfill statuti:ry

Jjurisdictional prercquisites If the suit passes consmunona! and statutory muster, the district court

for the Dcclaratory Judgment Actis ‘deliberately cast in terms of' permissive, rather than mandatory,
authorxty ..... The Act * gave the federal courts competence to makc a declaraﬂon of rights; it did
not impose a- duty todoso.”...." GEICO v. Dizol, 133 F.3d 1220, 122'7 23 (9th Cir, 1997) (en banc).

Thus, declaratory reliefis properly avoided when the subj ect matter of the Iawsuit isill advised being

lH

informed by the teachings and expenence concerning the function and extent of federal Judlcml_

- must also be satisfied thar cnterrazmng the actionis approprnatc This determination is discretionary,

power."" Greenv. Mansour, 474U S. 64 72 106 5.Ct. 423,428 (1985) Ifthe effectofdeclaratory'.'

relief is to simply mimic an m;uncnon which is not properly awarded the courts should decline to
eward declaratory relief. American Assoc. of Cosmetology Schools v. Riley, 170 F.3d 1250 (9th
Cir. 1998),
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separation of powers dnd standing. For those same reasons. declaratory relicf is equally

inappropriate.?

Conclusion _
Accordmgly. the underSJ gned recommends: _
1. That the entire case be dlsmISSEd for lack of jurisdiction because the courts cannot enjoin the
resxdent in the circumstances of this case, nor can the courts grant declaratory relief against the

Premdent in ﬂle circumnstances of thzs case;

-2. In'the alternative:

a. that prayer pre se at the Presxdcntxal inauguration does not violate the Establishment

Clausc of the First Amendment 1o the Constitution;
and that part of hlS’ complamt should be dxsrn:ssed

in the circumstances of this case,
Under either alternative, the President’s motion for summary judgment should' granted on the

grounds discnssed above; Newdow's crass-motion for summary judgment should be denjed.

Judge assxgned o the case, pursuant to the provisions of 28 U.s.c, § 636(b)(1). Within twenty days

after being served with these findings and recommendations, any party may file written objections

official to perform a duty only if: (1) the individual's claim is clear and certain; (2) the official's
duty is nendiscretionary, ministerial. and so plainly prescribed as to be free from doubt, and (3)no
ather 1dequate remedy is available." Parelyv. Reng, 134 F.3d 929,931 (9th Cir, 1997). Inthe context
of prayer at presidential i Inaugurations, mandamus is not properly consxdcrcd See Swap v, Chntm

‘supra.

-13 -

As set forth above, no injunction is appropriate given the prudential concerns of

b, Newdow lacks stand:ng (o chal lenge the contentofthe prayer gwen at future inaugurations

¢. any request for declaratory relief for alleged vialations of the First Amendment is impfoper :

These findings and recommendations aro subrmttcd to the United States District

*Plaintiff makes a reference in the text of hjs complaint to mandamus, but prays for injunctive -
and declaratory reljef. "Mandamus is an extraordinary remedy and is available to compel a federa)
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“with the cowt and serve a copy on all parties. Such a document should be captioned

“Objections w0 Magi'sr_rate Judvge's Findings and Recommendations.” Any reply to the objections
shall be served and filed within ten days after service of the objections, The parties are advised that
failure to file objections within the specified time may waive the right 1o appeal the District Court's
order. Martinez v, Ylst, 951 F.2d 1153 (5th Cir. 1991).

DATED: DecembersX8, 2001,

o LEHen

9 borows
GREGORY OLLO
U?\H'T‘E]? STAIES MAGISTRATE JUDGE

-14 -
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United States Diastrict Court
for the . )
Eastern District of California
December 28, 2001

* x CERTIFICATE OF SERVICE * *
2:01l-cv-00218

Newdow
v,

Bush

I, the undersigned, héreby certify that I am an employee in theJOffice of
the Clerk, U.S. District Court, Eastern District of California.

That on December. 28, 2001, I SERVED a true and correct copy(ies) of

the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter listed, by depositing said
-envelope in the U,S. Mail, by placing said copy(ies) into.an inter-office
delivery receptacle located in the Clerk’s office, ox, pursuant to priox
authorization by counsel, via. facsimile. . . :

Michael A  Newdow : : SJ/LKK
First Amendmist Church of True Scienc : )
PO Box 233345 ’ VC/GGH.
Sacramento, CA 95823 :

Kristin sudhoff Door ‘ -
- United States Attorney

501 I Stxeet

Suite 10-100 '

Sacramento, .CA 95814

Jack L. Wagner, Clerk
iBY: Y iy
Deputy, er

R
s
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FILED

MAR 2 § 2002
CLERK 1T COURT
Emm%nmémwmm
BY
[=1c %
IN THE UNITED STATES DISTRICT COURT
| FOR THE EASTERN DISTRICT OF CALIFORNIA
REV.DR MICHAEL A. NEWDOW, | | .
Plaintiff . No.CIVS-01-0218 LKK GGH PS
s ' '
GEORGE W, BUSH, PRESIDENT OF THE
UNITED STATES, - .
" Défendant. - ORDER: FINDINGS AND -
/ RECOMMENDATIONS

Background

On February 1, 2001, plamnﬁ Reverend Dr. M:chael Newdow ("Newdow”)
brought his action agamst Presxdem George W. Bush Jr. (“Pre51dent”) in his ofﬁcxal capacity
challen ping the statement of prayers made at the Pres;dent’s mauguxatmn on J; anuary 20, 2001.
Newdow complamed that permitting any prayer at the Preslclenual maugurauon offended the
Estabhshment Clause of the First Amendment to the Consntunon He also stated that because
the prayer contamed spectﬁc ‘references to Christian fi gures and concepts, the prayers gwen by
the clergymen at the inavguration “further excluded theistic non—Chnstxans " and “showed 2

preference for a particular religious belief.” Newdow generally related that the statement of

|l prayer at the inauguration made him feel like an “outsider.” Newdow seeks declaratory relief

) !
v 1 ) .

that ﬂie Presjdent in s official capaciry violated the Establishment Clause by permitting prayers,
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or a1 least sectarian prayers, at his inauguration, and also seeks 10 anom the Presrdent in his
ofﬁeial capacity, from eﬁgaging' m firture “similar” acts.” Newdow did not seek da.mages .
After hearing on the Presidern’s initial motion to dismiss, the undersigned found
that Newdow had standing w0 challenge the, statemnent of prayers per se at the mauguranon
“Elecu-omc” attendance was found to be the same for srandmg pm'poses as physrcal attendmce
Newdow’ s alleged First Amendment mJury was sufﬁcumt]y pled for hlm to proceed and the '
_court found that an injunctive remedy directed at prayer in gcneral would be feasible if otheerse
'warranted However the under51gned further found that presxdcntlal invocatons to the Deity,
prayers, at mauguratlons were hrstoncal and comrnonplace As such, the prayers in general
did not offend the Estabhshment Clause of the First Amendmem 10 the Constitution. Sce Marsh
v, Chambers, 463 U S, 783, 103 S.Ct. 3330 (1983) Because the complamt liberally read, also
attacked the content of the prayer the ﬁrrﬂler standmg and merits problems mvolved in such a.
prayer specific attack were noted, as well as problems in the defense of the aftack. Smce no party
had briefed the i issues relating to a prayer sPecrﬁc anack, the underszgned defe:red further
fmdmgs pendmg such bneﬁng The Honorable Lawrence K. Karlton adopted the ﬁndmgs and
recommendahons in full in his order of September 28,2001,
| . Thercafter, the Presrdent brought a'motion for surnmary judgment, arvd Newdow
brought a cross-motion for summary judgment on the rernaini'n;,: issues in the case. Raising a' .
Junsdrcuonal point, the undersigned found in Fmdmgs and Recommcndauons 1ssued December

28, 2001, that the courts had po _)unsdrcnon to, enter an m;uncuon apainst the Presrdent at that
no better in this rcspect and smnla.rly 10 the extent that any assertwn in mandamus was made,
any event because it was not posmble 10 frame an injunction on the ype of pra} er to be

permmed at Ihe P:esdenuaj Inauguratron the court found that the one remmnmg 1ssue in the

case was subject 16 summary judgement, See Cole v. Oroville Uruon T-I_ﬁh SChool Dmt 228

2

time the sole defcndant ‘The coun further found that plaintiff's claim for declaratory relief fared :

the result would be the same. Fmdmgs and Rccommendauons atp. 5, 13and n.9. Also, and in
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F.3d 1092, 1099 (9T.h C1r 2000) (“Appellants argue that the other students, parents of Omvxlle
students and others hkely to attend future graduzmons ]omed in the tthd amended complaint
have standmfr 1o brmg a claim 1o enJom the school &om prohxbltmg sectanan speeches and
prayers as part of the graduauon ceremony. This argument fails because any m_]ury to these
parties‘is too, specu]atlve 1 satisfy the injury-in-fact requlrement'of Article II....[T]he other
students, parents ‘and others hkely to attend fumre Oroville graduanons Jack standmg because the
likelihood that they will suffer a ﬁn'u.re injury dcpends upon the highly speculative assu.mpnon
that a smdent seeking to give a sectarian speech or prayer will be chosen as valedictorian or

alutatqnan, or will be elected by classmates 10 deliver an mvocauon ) The undersxgned
sknilerly reasoned that Newdow lacked standing 10 enjoin the type of prayer 10 be given at the.
next inauguration, if any, because one could not with any rea'sonable'accuracy predict its content,
.-1 e., the future speakers would be uriknown as would bé their prcchvmes to spea.k prayers with-
more than a general reference to God. ‘

During the ccu:rse of objecﬁons to t}‘zeDecember 28 Findings and
Recormnendanons Newdow sought to amend his complaint to bring in the past chairman of the
Congressxonal Comrmttee assoc:ated w1th the Inauguranon fcstlvmes (Senator Mitch
McConnell). Plamuff did so because of the Supreme Court s language in Franklin v.
Mgs,sachusets,’ 505 U.S. 788, 802, 803, 112 S. Ct. 2767, 2776-77 (1992) sugges_tmg I.hat although
no jurisciictio_n existed 10 cnjoiﬁ the President, suchjurisdicﬁon might be avai}abl‘e in spits .
against heads of Executive agencies. gqe_'Findings and R'eco.mmendations.at p-5 n4 Judge
Karlton ordered the undersigned 10 reconsider the December 28 Findings and Recommendations
in light of the motion-to amend and erOposed amc'nded' complaint. 'Order filed February 21,
2002. | | | . a |

’I’he parties set a hearing on the unders1gned’s calendar on Ma.rch 21 2002, 10
consider the motion to amend. For the reasons expressed below, the undersigned demes

Newdow’s motion 10 amend and resubmits the December 28 Findings and Reconunendauons. .

3
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A Motaon 10 Amend

The under:rgned may order the denial of 2 motion to amend the complamt U S.

Dommator V. Factorv Ship etc 768 E.2d 1099 1102 (n.1). Although the undemgned rejects r.he ‘

first ground set forth by the Presrdent in opposmon to amendment of the complamt ! the court
finds that Senator MeCon.nell as Chanpcrson of the Joint Congrcss;onal Commmee on Inaugural
ceremonies is not appropnately sued herem, and finds the spcculatwe nam.re of rhe relief sought
no different than that found for the President in the December 28 Fmdmgs and
Recommendauons A.llowmg ameéndment would be furile. .

Fuuhty of amendment isa legmmate grou.nd for denying leave to amend if no

Erounds for savmg the claims exists under any arguable set of facts or legal theory. Schm1er v,

ou:t of Aggeals forthe Nmth Circuit, 279 F.3d 817, 819 (9th Cir. 2002)

" In response to the Presxdent s argument that sepa:anon -of powers precludes suit.
aga.tnst Senator McConnell, the court stated at heanng that not enough was known gbout the
nature of Senator ‘\/IcConnell’s Commmee for-the undersrgned 1o find that pnnmples of
separation of powers precluded suit. However, upon further mdependent mqm:y, 'rhe

demgned has detem:nned that the Presxdent is correct. The statute whlch formahzed the
Congressional .Tomt Inaugural Committee, 36 U S.C. § 729, was repealed in 1998. The present -
statutory scheme for Presidential Inaugurations, 36 U.S.C. § 501-510, did not reinstitute the

-Congressronal Commmee An Inaugural Committee appomted by the Pre51dent-elect is

. referenced therein, and that Committee by law is “in cha:ge of the Pre51dent1al maugural

cercmony and functions and acuvmes connected with the cercmony > § 501(1) However,

! The President indicated that Newdow brought h1s proposed amendment 100 late in the
case, and should be barred from proposing it at this time. However, the undersigned raised the
jurisdictional point late in the case, as was his duty to do so, and Newdow did not have an
opportunity 1o consider the point in writing until objections.. If the defect in jurisdiction could be

cured by simply naming a different party, the court se€s no procedural or equltable impediment 1o |

doing so.

-
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scheme expressly also provided:

This chapter [ 36 U.8.C.A. S 501 et seq.] does not apply to the )

United States Capitol Buildings or Grounds or other property under ~ .

the jurisdiction of Congress or a cornmitiee, commission, or officer

of Congress. A service or facility authorized by or under this .
..chaprer is available for the property on request or approval of the

joint committee of the Senate and House of Rf:presenlatives :
appointed by the President-of the Senate and the Speaker of the
House of Representatives to arrange for the inauguration of the
' President-elect and the Vice President-clect.
36'U.S.C.'§ 507.

Congress continued its role for ceremonies taking pl'ace on “Cohgressidnal L
property” in thc 2001 Inauguration Ceremonies by joint resolution. Senate Joint .Reso'lution 89,
106th Congress, 146 ,Congres$iona] Record §10266-04, 2000 WL 1509815, provided:

" There is established 2 Joint Congressiopal Committee.on Inauguzal
~ Ceremoriies...consisting of 3 Senators and 3 Representatives...The . -
~ joint committee is authorized 1o make the pecessary arTangements

for the inauguration of the President-elect and Vice President- elect

of the United- States on January 20, 2001.”
As explained in the Congressional Record, “[t]he JCCIC is charged with the planning and
execution of the Inaugurai activities at the Capitol: the swearing-in ceremony and the traditional
Juncheon which follows.” Id. | o

_ | ‘While itis very doubtful that the controlling legislation pg_rmifs the Cong:r,essional
Joint Committee 1o determine what a President will say-atan inauguration over which he |
méinta.i;xs contro}, or whar is said on his behalf by invited speakers, for the sake of argument in
accordance with Newdow’s amended complaiﬁt, the.unde,,rsigned will assurne that Sepator '
McConnell’s comrﬁitt;:e did have somie content control or choice of speaker role in such. .
' Whether the issue is restraining the President, or the Congress, or both, the sax.nc

point applies as made earlier.about the courts’ lack of authoritj/ 1o adjudicate the propriety of the

A

-

recognizing the separation of powers between the Congress and the Executive, the new statutory -
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‘internal procedures of the other brzinches-—-the courts lack such anthority under our system of

novcrnmcnt As cited by the Pre51dent,
The Congress is the leg1slat1ve depanmcnt of the government; thc
President is the executive department. Neither can be restrained in

its action by the judicial departivient; though the acts of both, when
performed are, in proper cases, subject 10 its ¢cognizance.

M1qs1551pgx v. Johnson, 71 U.S. 475, 500 (1866)

See also, Buckley v. Va]eo 424 U.8. 1, 120,96 S. Ct. 612 682-—83 (1976) (empha.stmg

:.rnportance of separation of powers); Commonweajth of Mass V. Mellon, 262 U.S. 447, 487,43

S. Cr. 597, 601 (1923) (“The functions of govemmcnt under our system are apportioned... . The
general rule is that neither department may invade the province of the other and neither may

conu'ol dlrect or rcsr.rmn the acnon of the other ) Protestants and Other &menca.ng, Umted fo

S;cgazauon of Chu;ch and Stite v. O'Brien, 272 F. Supp 712 715 (D. D C. 1967) (no authority 10

_restrain Postal Department s p1cmre of the Madonna ona stamp)

Por these. reasons, the cou.rt has no authority to restrain Senator M¢Connell or’
decla.re the rights of plaintiff vis-a-vis Senator McConnell in his role as past cha:.rperson of the
J CCIC A.mendment of the complamt would be futile.

' Moreover even assuming, as was done for the President, that the court should
e\ermse cognizance over 2 smt against Senator McConncll Newdow continues to Iack standing
bccause of the speculative and 1mpract1cal nature of the relief sought. Here, Ncwdow s
substitution of & U.S. Senator ini his official capacity 2 head of the 2000 Inaugurauon
Committce, would SErve no _effective‘ purpose. If the claim agamst the President i is too
speculative for an injunction to issue, hence dcny'mg Newdow standing, it gets no more certai.n or
Junsdlcnonally cogmzable s1mp1y because 2 Senator is named to take the Pres1dent s place. The
fact rernains that 0o cffccuve non-speculative relief can be fashioned.

Indeed even beyond the specu]a:nve na‘cure of the relief, what would Newdow
have 'dus court order——an enj oxnlng of the Committeeto “command” the President to watch what

6 -
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‘he and his chosen speakers say? Newdow?’s suggésﬁon at hearihg that the Cominittee could be

authonty) or not let them Speak is clea.rly an invalid order from a Flrst Amendment standpoint.
Fxnally, the court would not do mchrecﬂv ina declaratory rehef action what it

could not do directly in an mJuncnve relief action. “It has long been settled that a federal court

has no authonty ‘to gwe opinions upon moot questtons or abstract proposmons, orto declare

pnnmples or rules of law which cannot affect the matter in issue in the case before it Church of

Sczentoiowv United States, 506 U.S. 9 12, 113 S Ct. 447, 449 (1992). Also, '

The Declaratory Judgment Actof 1934 28 U.S.C. § 2201, perm.u.s :
a federal court to declare the rights of a party whether or not further
relief is or could be sought, and we have held that under this Act
. declaratory relief may be availdble even though an injunction is
. pot. Steffel v. Thompson, 415 U.S, 452, 462, 94 S.Ct, 1209, 1217,
39 1..Ed.2d 505 (1974). But we have also held that the declaratory
judgment statute “is-an enabling Act, which confers 2 discretion’'on
“the courts rather than an absolute right upon the litigant.” Public
Service Comm’n v. Wycoff Co., 344 U.S, 237, 241,73 S.Ct. 236,
. 239, 97 L.Ed. 291 (1952). The propriety of issuing a declaratory
- udgmcnt may depend upon equitable considerations, see Samuels - -
v. Mackell. 401 U.S. 66, 73, 91 S.Ct. 764, 768, 27 L.Ed.2d 638 4688
(1971), and is also “m.formed by the teachmgs and expenence
concerning the functions and extent of federal judicial power.”.
“Wycoff, supra, 344 U.S. at 243, 73 S.Ct,; at 240; cf. Younger v.’
Hlams 401 US. 37, 44-45, 91 S Cu 746 750- 51 27 L.Ed. 2d 669 -
(1971). <

Greeny. Memsobr, 474 U.S. 64, 72, 106 8. Cr. 423, 427:28 (1985),

‘ " ‘Here, Newdow asks the court to mtrude on the mtemal functioning of The
Executive, and also presumably for the pmposes of the mouon, the Congress, to declare t.he
principles That should govem future Presadcnts and Congresses at mauguratzons This is so

regardless of whether Newdow asks the court to actually fasl'uon detaﬂed gu.udchncs for the

furm'e or 51mply issue a statement ‘that what happened in the past 2001 Inaugu:auon fell onthe

W
W
W

ordered to ban clergy from the guest list (even if thatis a funcuon of the Committee or within its
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consider such ad\nsory declaratory relief.?

B: Rcconmderamon of the Fmdmas and Recommendanom;

Becausa substimnon of Senator McConnell or any other Inauguration associated

28, 2001 Fmdmgs and Recommcndanons, as supplemented herem, are agam rcspectﬁﬂly

subrmited for Judge Karlton’s rcvxcw

Conclu.s‘zor; . . .
' Accordingly; IT IS HEREBY ORDERED that Newdqw’s motion to amend the
compiamt is denied. a ' ‘ | | . | . - , .
IT IS HEREBY RECOM'MENDED that the case be dtsxmssed with prc_}udme
These findings and reconunendauons are submitted to the United ‘States Dlstnct
.Tudge assxgned to the case, pu.rsuam to the provisions of 28 U.S.C. § 636(b)(1). Within ten days
after being served w1th these ﬁndmgs and rconmmendanons, anv party may file written -

objectmns with the court and servea copy on all pames Sucha document should be captioned

shall be served and filed w;th.m five days after servu:e of the objectxons The parues are advised
that failure to file obgecﬂons within the specified time may wajve the nght to appeal Lhe Dzstnct
W |

WW
W

2 Tn an eleventh hour pleadmg ﬁled the day before hearing, and in an act of apparent
“standing desperation,” Newdow stated that he would seek to amend to name the ushers and
other support personnel at the Inauguration, or the United States itself. Clearly, joining the

sovereign immunity for an injunctive relief suit against the United States. The principles
requiring dismissal of this lawsuit will not be evercome at this point by nammg a multdtude of
defendants '

prohiEitcd side.of what may be said at good and legal inaugurations. The court should decline 0

person or entity would not affect the under51gned‘s recommendation for dismissal, the December

} “Ob_]ecnons 10 Maglstrate .Tudgc S chhngs and Reconunendanons » Any reply to the objections -

ushers or program vendors ete. would not bring Newdow effective relief, noris there a waiver of
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Court's order. Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991). Failure to ask for

reconsideration of the undersigned’s order will result in an inability to appeal the issue.

DATED: March Q. ,2002.

GGH:gh:035
‘newdow. f&r
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United States District Court
' for the .
‘Bastern District of Califoirnia
' " March 26, 2002

. % CERTIFICATE OF SERVICE * * ’
2:01-cv-00218

Newdow
V.

Bush

.I, the undersigned, hereby certify that I am an employee. in the Office of
the Clerk, U.S. District Court, Fastern District of Califormia. T
_ Trat on March 26, 2002, I SERVED a true and correct copy(ies) of

the attached, by placing said copy (ies) in a postage paid envelope
addressed to the person(s) hereinafter.listed,. by depositing said '
envelope in the U.S. Mail, by placing said copy(ies) into .an intér-office
delivery receptacle located in the Clerk’s office, ox, pursuant to prior

authorization by counsel, via.facsimile.

Michael A Newdow . vC/GGH

Pirst Amendmist Church of True Science
PO Box 233345 S SJ/LKK

Sacramento, CA 95823

Kristin Sudhoff Door
‘United States Attorney
501: L Street =

' Suite 10-100 .
Sacrdmento, CA 95814.

Jack L. Wagner, ark

BY: ' (//7 . g
:j;gﬁt Clerk
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IN THE UNITED STATES DISTRICT COURT : R
' FOR THE EASTERN DISTRICT OF CALIPORNM

REV. DR. MICHAEL A NEWDOW, 4

Plaimiff, *. CaseNo. CIV-5-01-0218 LKK GGH PS

Vs, | . ' |

GEORGE W. BUSH, PR.ESIDENT OF
THE UNITED STATES,

Defendant B ‘ ORDER - -

.

. On March 26, 2002, thc magistrate judge fi led ﬁndmgs and recommendatxons
he:cm which were served on the parties and wh:ch contained notice that any obJectxons to the
ﬁndmgs and recommmda.txons WCTG 10 be fi Ied within ten days Plamuff filed objections on -
Apnl 3,2002, and they were considered by the distriet judge.

Th15 court reviews de novo those portions of the proposed ﬁndmgs of factto

which objecuon has been made 28U.8.C. § 636(b)(1) McDonnell Douglas Corp. v,
Commodore Business Machmes 656 F.2d 1309, 1313 (9th Cir. 1981), cert. demed 435 U.S. 920

(1982), Asto any portion of the proposed fi ndmgs of fact 1o which no objection has been made,
the court assumes its correctness and demdes the rnonous on the applicable law. See Ora.ndv

Umted States, 602 F.2d 207, 208 (9th Cir. 1979) The maglstraxc Judge’s conclmons of law are

S
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reviewed de riovo. See Brittv. Simi Valley Unified School Dist., 708 F.2d 452, 454 (9th Cir.

1983).

concludes that it .is appropriate to adoi)t the Proposed Findings and Recommendations in full.
Accordingly, I IS ORDERED that | ‘

1. The Proposed F mdmzs ‘and Rccommendaﬂons filed March 26, 2002, are
ADOPTED and

2 This case is dxsrmssed w1th preJudace

newdD218jo -

The court has reviewed the applicable Jegal standards and, good cause appearing,
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for the . -
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May 23, 2002 '

% % CERTIFICATE OF SERVICE. * *
2:01—cv—09218

Newdow
V..

Bush

I, the undersigned, hereby certify that I am an employee in the Office of
the Clerk, U.S. District Court, Eastern District of California. ' .

. That omn . May 23, 2002, I SERVED a true and correct copy (ies) of

the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s). hereinaftexr listed, by depositing said -
envelope in the U.S. Mail, by placing said copy (ies) into an inter-office
delivery receptacle located in the Clerk’s office, o¥, pursuant to pricr
 authorization by .counsel,. via facsimile. ' :

. Michael A Newdow - ' 8J/LKX

'. ° Pirst amendmist Church of True Science
PO Box 233345 : .

Sacramento, CA 95823 .- VC/GGH

Kristin Sudhoff Door:
United States Atrtorney
501 I Street .
Suite 10-100 . o
Sacramento, CA - 95814 .

Jack L. Wagner; Clerk

Ei: | /‘//ZZZL‘f4:7..

Deppty Clerk/
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UNITED STATES DISTRICT COURT | . May 23, 2002
iUl
EASTERN DISTRICT OF CALIF ORNIA CALIFORNIA
ST SRR
' JUDGMENT IN A CIVIL CASE
REV DR MICHAEL A NEWDOW s
v.. . ." ' CASENUMBER: CIV 5-01-0218 LKK GGH PS

GEORGE W BUSH

K_ Decision by the Court. This action came to trial or hcanng before the Court. The issues
have been tried or heard and a decision has been rendered.

'IT IS ORDERED AND ADJUDGED

THAT JUDGMENT IS HEREBY ENTERED INACCORDA.NCE WITHTHE
COURT'S ORDER OF MAY 23, 2002.

Jack L. Wagner;
Cletk of the Court

ENTERED: May'_z3; 2002

NDDuong, Deputy Clerk
23
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appeared. The occasion was the inauguration of the first President of

the United States.
Samuel Provoost: First Inaugural Clergyman -

The similarities between the selection of Jacob Duché in 1774 and
Samuel Provoost in 1789 are worthy of note. Both men were welT-known-
members df the clergy whose prior reputations brought them to the
attention of men in the political sphere. Both wefe Anglicans who
possessed oratorical ability and a cpmmandiﬁg pbesence. More importantly,
however, both initiated rhetorical fraditions under controvérsia] ¢ircum-
stances. Many scholars agree with Lec Pfeffer when he notes that the
"first chablain of the Continental Congress wasvséTected on the basis

w30

of political considerations. Inaugural prayer seems to have had an

equally political birth.
The Debate Over Divine Servicé

The "new Government® of the United States convened at Federal Hall
in New York City in April of 1789. It_wa§ not until April 5, however,
that Richard Henry Lee arrived from Virginia to form a quorum. Two days
after seécuring é quorum, Congress appointed a committee "to take under

51 This is important

consideration the manner of electing chap]ains;"
~ because it indicates that officially there was no chaplain when the new
government gathered under the guidance of the Constitution. Although
chaplains had served under the Articles of Confederation, on April 7,
1789, no one officially occupied thevposition of chaplain to the United

States Congress.
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A chap]éin had not béen elected to America's legislative body since
1785 when Reverend Samuel Provoost and Reverend John Rodgers were
selected. It was now necessary to settle on a method for selecting a
new chaplain. On April 15 the cémmittee composed of Oliver Ellsworth,
Richard Henry Lee, Caleb Strong, William Maclay, and Richard Bassett
reported,

That two chaplains, of different denominations, be appointed to

Congress for the present session, the Senate to appoint one,

and give notice thereof to the House of Representatives, who -

shall, thereupon, appoint the other; which chaplains shall

commence their services in the_Houses that appoint them,

but shall interchange weekly. '

This report was accepted and Saturdéy, April 25, was designated as
the date to elect a chaplain to the Senate. However, between April 15
and 25 other business was being conducted. On'April 23, for example,
a committee made up of Richard Henry Lee, Ralph Izard, and Tristram
Dalton was appointed to work out the details for inaugurating the new
President. >This committee had apparentTy received instructions con-
cerning Washington's wishes concerning the cer‘emony.53 Whether these
instructions included any mention of a chur;h service 1s unclear. It
is -apparent, howeQer, that Lee's commiftee décided to include diviné
service as an official part of the inauguration exercises. What makes
this story more interesting, as well as more complex, is that on
April 25, Samuel Provoost was elected chaplain to the Senate. Two days
later, on April 27, the Senate committee made its recommendations.

On the morning of the 27th Richard Henry Lee's committee submitted
the following report: |

Resolved. That after the oath shall have been administered

to the President, he, attended by the Vice-President, and
members of the Senate, and House of Representqtives, proceed
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’

to St. Paul's Chapel, to hear divine service, to be 54
performed by the chaplain of Congress already appointed.

This resaolution prompted considerable dissent on the Senate floor
and Ted Senator Maclay of Pennsylvania to note in his diary:

Lee offered a motion to the Chair that after the President was
sworn . . . the Congress should accompany him to Saint Paul's
Church and attend divine service. This had been suggested in
Joint Committee. But Lee said expressly that they would not
agree to it. I opposed it as an improper business after it
had been in the hands of the Joint Committee and rejected,

as I thought this a certain method of creating a dissension
between the Houses. Izard got up in great wrath and stuttered
that the fact was not so. He, however, would say nothing
more. [ made an effort to rise. The Vice-President hurried
the question and it was put and carried by the churchman.55

It is unclear whether Maclay meant “churchman," as he wrote, or
churchmen. The second choice is the more probab]é in light of Clarence
"Bowen's contention that the "questidn of holding services on the day of
the inauguration had been agitated by the clergmen in toWn."56 Yet,
the choice of the singular “churchman" is not altogether inconceivable.
There was a person in tHe room whose primary reason for being present
was his role as a churchman. The man was Samuel Provoost and he
delivered a prayer that very day. According fo Maclay, Provoost had
opened the session with a prayer before any business had been transacted.
Strangely enough, Maclay records é prayer only on the 27th. ‘Maclay's
only mention of prayer between April 24Aand May 194was this single
instance on the 27th of April.

Bowen also located Provoost in'the middle of the controvefsy over ]
holding services as part of the inauguration: | |

When Bishop Provoost was applied to on the subject he replied,

so Ebenezer Hazard wrote, that the Church of England ‘had ;

always been used to look up to Government upon such occasions,' !

and he thought it prudent not_to do anything till they knew
what Government would direct.2’ : A

VAT, S e el AL

T
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That the good bishop was as neutral as this quotation would suggest is
doubtful. As the immediate past chaplain to Congress and the man just
elected the First chaplain qnder the Constitution, Provoost doubtless
realized that the responsibilities for any religious service would fall
'to him. Such an honor would have placed Bishop Provoost in a position
similar to that held by the Archbishop of Canterbury during the English
coronation service. Perhaps Hazard was aware of the possibly feigned
disinterest when he added, "If the good bishop never prays withouf an _
order from Government, it is not probable that the kingdom of'heaven
will suffer much from his vio]ence."58

In spite of Senator Maclay's objections the Senate passed the
resolution concerning divine sérvice and sent it to the House for con-
currence. On April 29, dne day before the inauguration, the House
passed the resolution amending it to read: |

That after the oath shall have been administered to the

President, the Vice-President and members of the Senate,

the Speaker and members of the House of Representatives,

will accompany him to Saint Paul's Chapel to hear divine

service performed by the Chaplains of Congress.

The amendments to the original resclution are partiéu]arly enlighten-
ing. The House inserted a reference to their leader, the Speaker, to
balance the reference to the Vice-President. They also changed “Chap-
Tain" singular to “Chaplains' plural, thus trying to insure that their
spiritual representative would be included in the proceedings. By all
accounts, he was nbt.60 One of the important points to nofe, however,
is that throughout the debate the issue is gg;_sepafation of church and
state. The issue is the relationship between the two houses of Congress.

Even Maclay's disapproval was based on the belief that such a service

would. cause "dissension between the Houses." There is no indication

-
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61
e
that anyone thought it improper to mix the religious and the political
realms. This is not surprising since the closest thing to an inauguka-
tion with which these men were familiar was the English coronation
service. |

A Ceremonial Pattern. The ceremonial pattern with which Lee and

his committee members were most familiar was the English coronation.
The coronation, however, was not really "a civil but an important

61

religious ceremony." "Indeed, it was none other than the Archbishop

of Canterbury who placed the crown upon the head of George III in 1761.
62

Prayers were an integral part of the coronation service in England.
It was only natural that men who were familiar with Eng1isﬁ protocol
should seek to imitate, at least in part, this most imbressive of
ceremonials.ﬁs
Of course, not everyone in América was enamoured with kingly
ceremony or other rituals which smelled of rayalty. The well-known
debate over the p%oper title for the new leader demonstrates the strong
convictions which this issue engendered. Some congressmen, 1ike Maclay
of Pénnsy]vania, not only objected to bestowing a special title on the
Teader but alsoc found ceremonies in general objectionable. Maclay
recorded his unreserved views on this subject in his diary, "I have had
full opportunity of observing the gentlemen of New England," he wrote,
"and sorry indeed am I to say it, but ne people in the Union dwell more
on trivial distinétions and matters of mere form. They really seem to
show a readiness to stand on punctillic and ceremony."s4
Compared to the English coronation of 1761, Washington's first:

inauguration was anything but ceremonious. On inauguration day a joint

committee was appointed to escort the new leader to Federal Hall. But

e b e L0 23 TR et s et TOLEN S s s whe s
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the committee arrived at Washington's place of residence more than an
hour late. ‘whi1e the escort was in route, Chancellor Robert LiViégston
discovered that there was no Bible on the premises. "An aide ran to
St. John's Lodge of Free and Accepted Masons to secure a copy of the
holy book. When Washington arrived at Federal Hall there was more con-
fusion. No one had planned the Tast few steps 1eadfng dp to the admin-
istering of thé oath. Finally, Washington took matters into his own
- hands and, along with Samuel Otis and Robert Livingston, stepped out
onto the balcony over]ook1ng the crowd.

Washington placed his hand on the Bible and repeated the oath of

office: - !

I do soiemnTy swear that I will faithfuily execute the office

of the President of the United States, and will, to the best

of my ability, preserve, protect, and defend the Constitution

of the Un1ted States.

As the last word still lingered in the'air, Washington added spon-
taneously, "I swear, so help me God." The phrase did not, however,
originate with Washington. The new President borrowed this response,
it seems, from the English coronation service. Following the admin-

istering of the oath to the King, the newly crowned Sovereign would

kneel at the altar and place his hands upon the Bible. He would then

éay: "The things which I have'here before promised, I will perform and
keep. So help me God.”65 The Sovereign of EnQTand would then kiss the . | f
Bible. This was exactly what Washington did following his impfomptu '
exclamation.

Inside St. Paul's Chapel. FolTowing the administering of the oath, !

Washington walked with the members of the House and Senate to St. Paul's

Chapel as the congressional resolution had directed. Inside the church
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Bishop Samuel Provoast, Chaplain of the United States Senate, read
prayers from the "Proposed" Book of Common Prayer. Whether it is true
that Washington listened to the same prayers which he "had heard since

u66 i35 unclear. The

his bayhood days in the church at Fredericksburg
“proposed" Book had been formulated in 1786 and contained many changes
from the English Book of Common Prayer. Several psalms Qere omitted
from the Psalter, “the Benedicite was omitted . . . the Nicene Creed
and the Athahasian were éntire]y omitted; thé clause 'He désceﬁded into

67

hell' was dropped from the Apostle's Creed;"”’ and many other significant

chaﬁges accurred.

Unfortunately, it does not appear.that any records of the service
or prayers inside of St. Paul's Chapel are now extant. Leicester C.
Lewis' wark on the history of the Trinity Church parish seems to point
to this conclusion. Writing in Lewis' history about the centennial
celebration of the first inauguration, Rector Margan Dix noted:

As to the Qrder of Divine Service to be used in St. Paul's

on the Centennial Day, the general desire was to reproduce,

if possible, the very service held in the Chapel one hundred

years before. Unfortunately it was found impossible to do

this for the lack of information, as no draft of that service

could anywhere be found., The newspapers of the period, the

archives of the Parish, the minutes of the vestry, were all

searched, but without success, nor does it appear that there

is anywhere in existence a full account of the services then

held, though something of the kind may possibly be found in

the files of private letters of the period.68
More recent inquiries have also failed to locate the manuscript used by
Samuel Provoost when he spoke inside of St. Pau1's.69

According to Douglas Freeman, “Doctor Provoost did not preach a
sermon,"70 but simply read from the prayer book. Fisher Ames, who was.
one of those inside the chapel, later wrote, "I was present in the pew

with the President, and must assure you that, after making all deductions
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for the delusion of one's fancy 1in f*egard to éharacters, I still think
of him with more veneraticn than for any other person."ﬂ After singing
the Te Deum, Washington entered his carriage and was driven to his
residence. A tradition had been born, but its secand birth'day would

not occur until nearly a century and a half Tlater.
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CHAPTER 3

THE ROOSEVELT YEARS: A RHETORIC OF SOCIAL JUSTICE

The dignitaries inside of St. Paul's Chapel on April 30, 1789,
could not have rea]ized that the'privilege of hearing prayers at the
inauguration of a president would not fall to an American audience for
another one hundred and forty-four years. WNot until January 20, 1937,
was a. prayer offered as an officiéT part of the American ceremony of
inauguration. At the 1937 inaugural, however, the practice of inaugural
prayer was reborn. The Circumstaﬁces and personalitiés surrounding its
revival and subsequent establishment as a mainstay of the contemporary

cefemony of inauguration form the central core of this chapter.
The Senate Tradition

As demonstrated in the last chapter, the intermingling of the
religious and the political spheres under the rubric of prayer is not
new. Just as Bishop Provoost's role as the fifst inaugural clergyman
grew out of his affiliation with the Continental Congress, so the
rebirth of inaugural prayer grew out of the continuing tradition of
congressional prayer. From the re-appointment of Jacob Duché in 1776,
to the present, prayers have Been an abiding componént of the con-
gressional day.

Since the Congressional Record only began to record legisiative

prayers in 1885, a complete record does not exist. However, a sampling

11
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pﬁzgenate prayers from the fifty-ye&r period prior to 1937 demonstrates

the ongoing nature of the American myths of state. The myths of chosen-

ness, special destiny, mission, sacrifice, deéth, and rebirth appear
repeatedly in the Senate pfayers of this period. Even if one confines
the sample to prayers delivered in the Senate chambers prior to the
swearing in of the new members, one can easily discern the underlying
myths.

In the Senate ceremony of 1885 Chaplain E. D. Huntley tapped into
the mythic element of America as God's chosen nation when he said:

under the direction of Thy Holy Spirit . . . his [Cleveland‘s]

administration.shaﬁl praove a si%nal blessing to this nation

and so a blessing to the world.
Thus, that which bodes well for America was viewed as necessar1Iy boding
well for the rest of the world. This view was quite in keeping with the
dominant rotion of America's millenial ro]e.z

Four years TQter.in 1889, Senate Chaplain J;AG. ButTer sounded
notes on each part of the mythic scale. He began by recognizing thev
presence of the Deity at the nation's birth:

We worship Thee, the God of our fathers, our covenant
God and Father.§

Not only was the Deity the same one upon whom the fathers called, but
He was a power wholhad covenanted with the Americgn people. Just as
God made a covenant with Abraham in 01d Testament times, so this God
had made a covenant with America.

Butler took cognizance of the sacred documents which the Deity had
inspired by praying:

We bless Thee for all the truth and righteouness embodied

in the Constitution and Taws of this Republic. We thank

Thee for the faith of the fathers and for the faith and
piety and patriotism and wisdom of their sons.

12
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fieficé, the Chaplain drew attention to the inherent sacredness of the
Arérican philosophy of govérnment. This philosophy was sacred for it
contained the truths of God who, in his mercy, had revealed them to the
fathers of the Republic. The fathers, as faithful servants of the Deity,
responded with "piety and patriotism," the terms being virtually inter-
changeable.

Butler returned to the theme of an unbroken covenant when he said;

We bless Thee for the rich heritage of freédom coming to us,

and we thank Thee, 0 God, that in all our history Thou hast

guided and defended us.
Again, the deity had been faithful to his covenant. The Chaplain
explicitly played the chord of chosenness by praying:

Bless the great people of this land Emanuel's land.
Impiicif in this request was the assumption that the interests of the
American people were the sahe as the interests of the Deity. Hence, by
realizing their own interests, the people would truly be making their
land Fmanuel's land. In this proces§ America would become a beacon
1ight to all the nations of-the world. As Butler said:

Among the nations of the earth Thou has exalted us. Make us

a pattern nation, O God, and Tet Thy blessing rest upon

these Thy servants.

In 1893 Butler again offered a prayer in the Senate chambers in
which he recognized the hand of God in the creation of the nation.

We bring to. Thee our heart homage, God of our fathers,

thanking Thee for our rich heritage of faith and of

freedom, hallowed by the toils and tears, the valor

and blood and prayers, of our patriot dead.
Io the Chaplain, faith and freedom were inextricably Tinked together.
The faith in the Deity produced the freedom, or so fhe.Chap]ain seemed

to imply. The patriot dead sent up prayers so Butler, Tikewise,

! .
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Rg;i@ioned the Deity that "in the future, as in the’past, the unseen
hand may lead us.” |

‘Butler left 1ittle doubt that the millenial kingdom was to be
ushered in tHrough the American nation: “Bless all the people of this
great nation," he prayed, “prospering every right endeavor . . . and
bringing in the reign of peace and righteousness more and more.” America
was God's instrument and through this instrument thé Deity would effect
| righteousness on earth. The beginning of this heaven on earth-extended
back to the birth of the nation. '

| For Chaplain Edward E. Hale, America was God's new Israel. In his

Senate prayer of 1905 Hale quotéd from scripture:

I will multiply my people, they shall not be few. [ will

glorify them, and they shall not be small . . . and ye shall

be my people and I will be your God. . . . Be not afraid,

neither be discouraged. -_For the Lord Thy God is with thee

withersoever thou goest. '
This was a succfnct statement of the perceived relationship between God
and America. If there was any doubt about the nature of this relation-

ship, Hale eliminated it in 1909 when he said:

Thou has been pleased to make this peaple Thine own
nation.6

Thus, from its beginning, America was a nation set apart, a country
chosen for a ﬁurpose, a people sacred and true.

| What evolved in America was the Work of God. gs Chaplain Forrest
ﬁ}éttymanvnoted in 1917:

Thou hast given us a vision of a fair and beautiful form
of civilization.”7

It.was this divine vision which had guided the leaders of the nation and

that helped them to become God's representatives here on earth. Just as

T4
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lfﬁéﬁoeity called the world into existence by the power of his Word, so
" fie:spoke the words that created America. As ZeBarney Phillips noted in

his Senate prayer of 1929:

Thou has called us by our name and we are Thine. Thou
has established us in the gateways of the world. Thou
hast moulded our speech, mixed our blood from uncarrupted
springs and crowned us with every blessing; make us
therefore a righteous nation.B

One finds in every inaugural prayer offered in the Senate chambers prior

to fhe'inauguration of the president explicit statements dea]ing with
the hyth of the creation, the relationship of the Deity to the creative
act, and the sacred character of America as a chosen nation which has
covenanted with an eternal God. Such mythic statements were in keeping

with 'the social position of the persons doing the praying. As members

a6 Toagd a2 w7 TSV

of the dominant religious group--Protestant clergymen--these pray-ers
¢ould sing the praises of the Deity and recite the cosmogonic myth with
Tittle hesitation.9 In éddition,'their audience was limited to those
elite few who could gather within the Senate chambers, the mdjority of
whom were of Protestant orientation. -

Rebetition of the mythic themes invited the ]1stener§ to think of
their nation in sacred terms. As the natjon's sacred character jncreased,
the re]igioné spawned by the nation also became more sacred and secure
through their identification with the national ethos. By testifyfng to
the endorsement of the nation by God, the pray-ers were also testifying
to the legitimacy of their position within the American religious struc-
ture.lo In 1937, however, a marked change dccurred. Not only was

inaugural prayer reborn, but it was reborn in the wake of religious and

political turmoil. In the midst of this turmoil one found not only a

15
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rotestant chaplain, but also a Roman Catholic priest. One also found
président who understood the rhetorical character of ceremony and
“iihorecognized the influence of religious authority. It was in this

context that contemporary inaugural prayers were instituted by fiat on

January 20, 1937.
Transforming Traditions

The inaugural ceremony of 1537 was a pacesetter in several respects.
First, it marked the first time in the twentieth century that the Vice-
President had taken the oath of 6ff1ce on the same platform and in the
same ceremony with the President. The usual procédure until 1937 was to
ddminister the oath of dffice to the Vice-President-Elect at the close
6¥4the regular legislative session. This allowed the Vice-President-
ETect to act in his role as President of the Senate and thus to preside
% e ' over the Senate on inauguration day. Since he was already sworn in he

‘ - would simpiy read his address to the Senators and then preside over

?‘ ‘ the swearing in of the Senators-Elect. A11vof these activities fook
place within the Senate chambers and thus out of the sight of the
general public. A |

When the Senate had concluded its business it would usually move

to--the east portico of the Capitol where the inauguration of the

| T : ‘Prgsident would take place. From 1793-1933 there were no prayers
delivered at the presidential inauguration per se. The only prayer
was that delivered by the Senate chaplain in accordance with normal
operating:procedures. In 1937, however, a new twist was added. Not

only~did the Vice-President~Elect join the President-Elect on the

76
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inaugural platform, but the chaplain of the Senate also appeared oﬁ the
platform to open with prayer. Hen;e, a practice which had originated in
congress was transplanted to the inaugural ceremony. This shift of
‘Venue s significant for it set a precedent for all future inaugurals.
Whereas the chép]ain's prayer was originally directed to theASenators,
it now became directed to all attending the inaugural ceremonies as

" well as those listening or viewing via the media,

“#.° The transplanting of the chaplain was not the only significant
Ehange that occurred in 1937, In addition to placing the chaplain in
the public arena, Roosevelt introduced the first non-chaplain pray-er.
Not only was the second pray-er‘a non-chaplain, but he was a ﬁon-
Protestant as well. This marked the firgt time in inaugural history
that anyone other than a Protestant clergyman had delivered an inaugural
BF&?é%.11 The pacesetter in this regard was the Right Reverend John A.
Ryan'of Catholic University in Washington, D. C. Ryan became the first
CathoTic to pray at an inaugural ceremony and at the same time acquired
thé'distinction of being the first person to deliver an inaugural
Bénédiction. Until 1937 there was no benediction pronounced over the
Eéﬁemonies. "A close examination of the presidential addresses from
T7§35i933 reveals that the newly elected leader often provided his own

: Béngaiction in the 1a§t few Tines of his address. In 1933, for example,
ROBSEVelt ended his address:

& 'In this dedication of a Nation we humbling ask the blessing

of God. Hay He protect each ?Ed every one of us. May He
guide me in the days to come.

Lodthond G- L ) ) v

S 0ne might think that by introducing a clergyman to deliver a

JF e, o s s : 7
benediction the mini-benediction would gradually drop out of the

11
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of ;God on his administration and the country in the terminal of his

—rd

" jpaugural address, or in one of them if he delivered more than one.

Theodore Roosevelt, who made only one inaugural address, did not follow

Ehe.tradition.”]3

(s +:If the benediction did not affect the inaugural address, one might

reasonably ask why it was included at all. Indeed, why was there a

’géqediction in 1937 when there had never been one in the entire history

of .presidential inaugurations? To answer this question one must return
tg,the days prior to Roosevelt's ascent to the presidency. One must
return, to the sources from which Roosevelt's rhetorical use of religion

‘grew., As we shall see, the rebirth of inaugural prayer was but one

PO

@ggjfestation of 2 much larger pattern involving Roosevelt's conception

~of..the relationship between religion and government.

o .
EERCEVF AN

tre  Roosevelt and Religion--The Béginnings. Franklin Roosevelt was
particularly qualified to be president of a country where over 95 percent

gf;the_popu1ation claimed to believe in a Supreme Being, for Roosevelt

was, himself, a believer. Rajsed’by a mother of unitarian leaning and
gifqthef dedicated to episcopalianism, the young Franklin learned love
giuGod and Church at a tender age. A communicant at St. James Episcopal
Church in his native Hyde Park, Frank]in'RooseveTt'neVer lest the beljef

of. his youth.

i ROOsevelt's belief was strengthened at Groton, a private prep

LG

inf]Hgnge of the Reverend Endicott Peabody, an influence that would

130 1t
v

0 . i

SChQQ]{Tn Massachusetts, where the future president came under the
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The relationship between the "official" pray-ers and the political
status quo is a dialectical one. As Berger and Luckmann note:

"In other words, conservative political forces tend to support the
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in the religjous tradition." See Peter L. Berger and Thomas
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Doubleday, 1966}, p. 123.
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George Washington

FIRST INAUGURAL ADDRESS IN THE CITY OF NEW YORK

‘THURSDAY, APRIL 30,. 1789

The Nation's first chief executive took his oath of office in April in
New York City on the balcony of the Senate Chamber at Federal Hall on
Wall Street. General Washington had been unanimously elected Presi-
dent by the first electoral college, and John Adams was elected Vice
President because he received the second greatest number of votes.
Under the rules, each elector cast two votes. The Chancellor of New York
and fellow Freemason, Robert R. Livingston administered the oath of
office. The Bible on which the oath was sworn belonged to New York's St.
John’s Masonic Lodge. The new President gave his inaugural address
before a joint session of the two Houses of Congress assembled inside the
Senate Chamber.

orcrear s - - PR

FeZ_Zow-Citzzens‘o-f the Senate dﬁd of the House of Representatives;

Among the vicissitudes incident to life no event could have
filled me with greater anxieties than that of which the notification
asitransmitted by your order, and received on the 14th day of the
resent month. On the one hand, I was summoned by my country,
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whose voice I can never hear but with veneration and love, from a ernment tk
retreat which I had chosen with the fondest predilection, and, in many distiz
my flattering hopes, with an immutable decision, as the asylum of not be com:
my declining years—a retreat which was rendered every day more been estab
| necessary as well as more dear to me hy the addition of habit to with an hu
N inclination, and of frequent. interruptions. in my health to the grad- ¢ seem {0 pre
ual waste committed on it by time. On the other hand, the magni- have forced
tude and difficulty of the trust to which the voice of my country: | You will jc
called me, being sufficient to awaken in the wisest and most expe- i under the
rienced of her citizens a distrustful scrutiny intc his qualifications, : governmen
could not but overwhelm with despondence one who (inheriting in- . By the
ferior endowments from nature and unpracticed in the duties of the duty o
civil administration) ought to be peculiarly conscious of his own de- such meast
ficiencies. In this conflict of emotions all I dare aver is that it has cumstances
been my faithful study to collect my duty from a just appreciation ing into th:
of every circumstance by .which it might be affected. All I dare al charter ,
hope is that if, in executing this task, I have been too much swayed your power
by a grateful remembrance of former instances, or by an affection- given. It wi
ate sensibility to this transcendent proof of the confidence of my mare congy
fellow-citizens, and have thence too little consulted my incapacity in place of
as well as disinclination for the weighty and untried cares before that is due
me, my error will be palliated by the motives which mislead me, adorn the
and its consequences be judged by my country with some share of honorable
the partiality in which they originated. : side no lo
Such being the impressions under which I have, in obedience party anin

; to the public summons, repaired to the present station, it would bé which oug]

! peculiarly improper to omit in this first official act my fervent sup and interd
plications to that Almighty Being who rules over the universe, wB0 policy willj
presides in the councils of nations, and whose providential aids cally morality, §
supply every human defect, that His benediction may consecrate 5
the liberties and happiness of the people of the United States
Government instituted by themselves for these essential purpos
and may enable every instrument employed in its administratioZt
to execute with success the functions allotted to his charge. i3
good, I assure myself that it expresses your sentimentisinaov:
than my own, nor those of my fellow-citizens at large. léss
either. No people can be bound to acknowledge and adore thi
ible Hand which conducts the affairs of men more'tham’?h
the United States. Every step by which they have advan ed
character of an independent nation seems to haveibeel
guished by some token of providential agency; and th
tant revolution just accomplished in the system of the
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rnment :the' tranquil deliberations and voluntary consent of so
tnany-distinct communities from which the event has resulted can
ot'be compared with the means by which most governments have
ecen established without some return of pious gratitude, along
+ith an. humble anticipation of the future blessings which the past
eem to presage. These reflections, arising out of the present crisis,
thave forced themselves too strongly on my mind to be suppressed.
ou will join with me, I trust, in thinking that there are none
“inder the influence of which the proceedings of a new and free
overnment can more auspiciously commence.
By the article establishing the executive department it is made
the duty of the President “to recommend to your consideration
wch measures as he shall judge necessary and expedient.” The cir-
umstances under which I now meet you will acquit me from enter-
ing into that-subject further than to refer to the great constitution-
#l charter under which you are assembled, and which, in defining
our powers, designates the objects to which your attention is to be
given. It will be more consistent with those circumstances, and far
more congenial with the feelings which actuate me, to substitute,
in place of a recommendation of particular measures, the tribute
hat is due to the talents, the rectitude, and the patriotism which
dorn the characters selected to devise and adopt them. In these
~honorable qualifications I behold the surest pledges that as on one
ide no local prejudices or attachments, no separate views nor
party animosities, will misdirect the comprehensive and equal eye
- which ought to watch over this great assemblage of communities
and interests, so, on another, that the foundation of our national
policy will be laid in the pure and immutable principles of private
morality, and the preeminence of free government be exemplified
by all the attributes which can win the affections of its citizens and
command the respect of the world. I dwell on this prospect with
every satisfaction which an ardent love for my country can inspire,
since there is no truth more thoroughly established than that there
exists in the economy and course of nature an indisseluble union
between virtue and happiness; betiween duty and advantage; be-
tween the genuine maxims of an honest-and magnanimous policy
and the solid rewards of public prosperity and felicity; since we
ought to be no less persuaded that the propitious smiles of Heaven
can never be expected on a nation that disregards the eternal rules
of order and right which Heaven itself has ordained; and since the
preservation of the sacred fire of liberty and the destiny of the re-
publican model of government are justly considered, perhaps, as
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deeply, as finally, staked on the experiment entrusted to the hands the temp
of the American people, -: SUCCEess o

Besides the ordinary objects submitted to your care, it will
remain with your judgment to decide how far an exercise of the oc-
casional power delegated by the fifth article of the Constitution is
rendered expedient at the present juncture by the nature of objec-

"tions which bave been urged against the system; or by the degree
of inquietude which has given birth to them. Instead of undertak-
ing particular recommendations on this subject, in which I could be
guided by no lights derived from official opportunities, I shall again
give way to my entire confidence in your discernment and pursuit
of the public good; for I assure myself that whilst you carefully
avoid every alteration which might endanger the benefits of an
united and effective government, or which ought to await the
future lessons of experience, a reverence for the characteristic
rights of freemen and a regard for the public harmony will suffi-
‘ciently influence your deliberations onr the question how far the
former can be impregnably fortified or the latter be safely and ad-
vantageously promoted.

To the foregoing observations I have one to add, which will be
most properly addressed to the House of Representatives. It con-
cerns myself, and will therefore be as brief as possible. When I was
first honored with a call into the service of my country, then on
the eve of an arduous struggle for its liberties, the light in which I
contemplated my duty required that I should renounce every pecu-
niary compensation. From this resolution I have in no instance de-
parted; and being still under the impressions which produced it, I
must decline as inapplicable to myself any share in the personal:
emoluments which may be indispensably included in a permanent:
provision for the executive department, and must accordingly pra
that the pecuniary estimates for the station in which I am placed
may during my continuance in it be limited to such actual expendL
tures as the public good may be thought to require.

Having thus imparted to you my sentiments as they have been
awakened by the occasion.which brings us together, I shall take m;
present leave; but not without resorting once more to the beni
Parent of the Human Race in humble supplication that, since HE
has been pleased to favor the American people with opportunities
for deliberating in perfect tranquillity, and dispositions for decidii;
with unparalleled unanimity on a form of government for the sec
rity of their union and the advancement of their happiness, so HJS
divine blessing may be equally conspicuous in the enlarged view:

85
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GroORGE WASHINGTON
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ithe temperate consultations, and the wise measures on which the
siiccess of this Government must depend.
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