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STATEMENT REGARDING ORAL ARGUMENT TC "STATEMENT REGARDING ORAL ARGUMENT"\L 1 
Religion Clause jurisprudence has been characterized as being “in hopeless disarray,”
 with courts taking markedly variable approaches. In fact, although there are many decisions properly based on fundamental Establishment and Free Exercise TA \l "United States Constitution, Amendment I" \s "First Amendment" \c 7  Clause principles, many others appear dedicated solely towards avoiding their guarantees. Numerous methods are used by courts to uphold practices that any rational analysis would show are suspect at best, and often outright unconstitutional. For these reasons, Plaintiff/Appellant respectfully submits that oral argument is necessary for the just resolution of this appeal and will significantly enhance the decision-making process. 

STATEMENT REGARDING ATTORNEYS’ FEES TC "STATEMENT REGARDING ATTORNEYS’ FEES"\L 1 
Plaintiff/Appellant intends to seek attorney’s fees under authority of 42 U.S.C. § 1988 TA \l "42 U.S.C. § 1988" \s "42 U.S.C. § 1988" \c 2  and 28 U.S.C. § 2412 TA \l "28 U.S.C. § 2412" \s "28 U.S.C. § 2412" \c 2 .

STATEMENT OF JURISDICTION

 TC “STATEMENT OF JURISDICTION”\l 1
(A)  TC "(A) District Court's Subject Matter Jurisdiction"\l 2 DISTRICT COURT’S JURISDICTION

1. This is a civil action claiming a violation of First TA \s "First Amendment" , Fifth TA \l "United States Constitution, Amendment V" \s "Fifth Amendment" \c 7  and Fourteenth Amendments TA \l "United States Constitution, Amendment XIV" \s "Fourteenth Amendment" \c 7  to the Constitution of the United States of America.  As such, the District Court had jurisdiction under 28 U.S.C. § 1331 TA \l "28 U.S.C. § 1331" \s "28 U.S.C. § 1331" \c 2 .

2. This action is founded upon the Constitution of the Unites States of America.  As such, the District Court had jurisdiction over Defendant United States of America under 28 U.S.C. § 1346 TA \l "28 U.S.C. § 1346" \s "28 U.S.C. § 1346" \c 2 (a)(2).

3. This action is in the nature of mandamus, and seeks to compel the President of the United States of America and the Congress of The United States of America, its agents and its officers to perform their duties owed Plaintiff 
 under the terms of the First and Fifth Amendments to the Constitution of the United States.  As such, the District Court had jurisdiction under 28 U.S.C. § 1361 TA \l "28 U.S.C. § 1361" \s "28 U.S.C. § 1361" \c 2 .

4. This action alleges that acts of the State of California and local officials within the State of California - Defendants The Elk Grove Unified School District (“EGUSD”); David W. Gordon, Superintendent, EGUSD; The Sacramento City Unified School District (“SCUSD”); Dr. Jim Sweeney, Superintendent, SCUSD – have deprived Plaintiff of rights secured by the First TA \s "First Amendment" , Fifth TA \s "Fifth Amendment"  and Fourteenth TA \s "Fourteenth Amendment"  Amendments to the Constitution of the United States of America. As such, the District Court had jurisdiction pursuant to 42 U.S.C. § 1983 TA \l "42 U.S.C. § 1983" \s "42 U.S.C. § 1983" \c 2  and 28 U.S.C. § 1343 TA \l "28 U.S.C. § 1343" \s "28 U.S.C. § 1343" \c 2 (3).

(B)  TC “(B) Court of Appeals’ Jurisdiction”\l 2COURT OF APPEALS’ JURISDICTION

This appeal stems from a final order that disposed of all parties’ claims, rendered by the District Court for the Eastern District of California.  Specifically, on July 21, 2000, the District Court set forth an Order Granting Defendants’ Motion to Dismiss submitted under Federal Rules of Civil Procedure Rule 12(b)(6) TA \l "Fed. R. Civ. P. 12(b)(6)" \s "FRCP 12(b)(6)" \c 2 . As such, the Court of Appeals has jurisdiction under 28 U.S.C. § 1291 TA \l "28 U.S.C. § 1291" \s "28 U.S.C. § 1291" \c 2 .

(C)  TC "(C) Timeliness of the Appeal"\l 2 TIMELINESS OF THE APPEAL

The District Court’s Order Granting Defendants’ Motion to Dismiss was issued on July 21, 2000.  Pursuant to Fed. R. App. P. 4(a)(1)(B) TA \l "Fed. R. App. P. 4(a)(1)(B)" \s "Fed. R. App. P. 4(a)(1)(B)" \c 2 , notice for this “Appeal as of Right” was to have been filed “within 60 days after the judgment or order appealed from is entered.” Plaintiff/Appellant’s Notice of Appeal was filed on July 26, 2000. 

Pursuant to Circuit Rule 31-2.1(a) TA \l "Circuit Rule 31-2.1(a)" \s "Circuit Rule 31-2.1(a)" \c 2 , a briefing schedule was established by order of the Court of Appeals. Filed on August 1, 2000, this “Time Schedule Order” stated, “Appellant/petitioner’s opening brief and excerpts of record shall be served and filed pursuant to Fed. R. App. P. 32 TA \l "Fed. R. App. P. 32" \s "FRAP 32" \c 2  and Circuit Rule 32-1 TA \l "Circuit Rule 32-1" \s "Circuit Rule 32-1" \c 2 “ by November 13, 2000.

REVIEWABILITY AND STANDARD OF REVIEW TC "STANDARD OF REVIEW"\l 1 
The issue on appeal is whether or not Plaintiff’s challenge to the constitutionality of the words “under God” in the Pledge of Allegiance may properly be dismissed on a Fed. R. Civ. P. Rule 12(b)(6) TA \s "FRCP 12(b)(6)"  motion to dismiss. The arguments pertinent to that issue form essentially the entire record. 

The appropriate standard of review was just this year addressed by this Circuit:

Dismissal under Rule 12(b)(6) TA \s "FRCP 12(b)(6)"  of the Federal Rules of Civil Procedure is reviewed de novo. See Steckman v. Hart Brewing Inc., 143 F.3d 1293, 1295 (9th Cir. 1998) TA \l "Steckman v. Hart Brewing Inc., 143 F.3d 1293, 1295 (9th Cir. 1998)" \s "Steckman" \c 1 . All factual allegations of the complaint are accepted as true and all reasonable inferences must be drawn in favor of the nonmoving party. See id.; Usher v. City of Los Angeles, 828 F.2d 556, 561 (9th Cir. 1987) TA \l "Usher v. City of Los Angeles, 828 F.2d 556, 561 (9th Cir. 1987)" \s "Usher" \c 1 . Moreover, “the Supreme Court has instructed the federal courts to liberally construe the ‘inartful pleading’ of pro se litigants,” Eldridge v. Block, 832 F.2d 1132, 1137 (9th Cir. 1987) TA \l "Eldridge v. Block, 832 F.2d 1132, 1137 (9th Cir. 1987)" \s "Eldridge" \c 1  (citing Boog v. MacDougall, 454 U.S. 364, 365, 70 L. Ed. 2d 551, 102 S. Ct. 700 (1982) TA \l "Boog v. MacDougall, 454 U.S. 364, 70 L. Ed. 2d 551, 102 S. Ct. 700 (1982)" \s "Boog" \c 1 ), and we have emphasized that the rule of liberal construction is “particularly important in civil rights cases.” Ferdik v. Bonzelet, 963 F.2d 1258, 1261 (9th Cir. 1992) TA \l "Ferdik v. Bonzelet, 963 F.2d 1258 (9th Cir. 1992)" \s "Ferdik" \c 1  (citing Eldridge, 832 F.2d at 1137 TA \s "Eldridge" ). 

Johnson v. California, 207 F.3d 650, 653 (9th Cir. Cal. 2000) TA \l "Johnson v. California, 207 F.3d 650 (9th Cir. Cal. 2000)" \s "Johnson v. California" \c 1 .

If any future Congress should pass an act concerning the religion of the country, it would be an act which they are not authorized to pass, by the Constitution, and which the people would not obey. Every one would ask, “Who authorized the government to pass such an act? It is not warranted by the Constitution, and is barefaced usurpation.”

4 Elliot, Debates in the Several State Conventions on the Adoption of the Federal Constitution, 194 TA \l "4 Elliot, Debates in the Several State Conventions on the Adoption of the Federal Constitution, 194" \s "Elliot, Debates" \c 8  (Statement of James Iredell, North Carolina delegate to the Constitutional Convention, spoken on Wednesday, July 30, 1788). 

“Lemon TA \l "Lemon v. Kurtzman, 403 U.S. 602 (1971)" \s "Lemon" \c 1 ’s ‘purpose’ requirement aims at preventing the relevant governmental decisionmaker - in this case, Congress - from abandoning neutrality and acting with the intent of promoting a particular point of view in religious matters.” 

Corporation of Presiding Bishop v. Amos, 483 U.S. 327, 335 (1986) TA \l "Corporation of Presiding Bishop v. Amos, 483 U.S. 327, 335 (1986)" \s "Amos" \c 1 .
[T]he Establishment Clause obligates government to inspect vigilantly its practices and policies to ensure that they do not create the impression that government is endorsing or favoring religion or any form of religious expression.

Gentala v. City of Tucson, 213 F.3d 1055, 1071-1072 (9th Cir. Ariz. 2000) TA \l "Gentala v. City of Tucson, 213 F.3d 1055, 1071-1072 (9th Cir. Ariz. 2000)" \s "Gentala" \c 1 . 



INTRODUCTION TC "INTRODUCTION" \L 1 
“We are a religious people whose institutions presuppose a Supreme Being.”

So wrote Justice Douglas in 1952. And, as a generalized description of our population, he was absolutely correct: 93% of our citizens – the overwhelming majority – believe in God. Similarly, although deemed “arrogant” by Justice Brennan, the Supreme Court’s description of America as ‘a Christian nation’
 was also accurate, for 86% of our people consider themselves Christians. And, of course, those in the majority have the greatest influence on the politics of any truly democratic government. 

But this case is neither about the results of a census, nor the biases in our history.
 It’s about the Constitution. And for judges to fail to separate those issues is an abomination. Justice Douglas himself – aware of how his words in Zorach were being twisted – went out of his way to clarify this point a decade later:

 [W]e stated in Zorach v. Clauson, 343 U.S. 306, 313, “We are a religious people whose institutions presuppose a Supreme Being.” 

But those who fashioned the First Amendment decided that if and when God is to be served, His service will not be motivated by coercive measures of government. “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof” -- such is the command of the First Amendment made applicable to the State by reason of the Due Process Clause of the Fourteenth. This means, as I understand it, that if a religious leaven is to be worked into the affairs of our people, it is to be done by individuals and groups, not by the Government. … The idea, as I understand it, was to limit the power of government to act in religious matters, not to limit the freedom of religious men to act religiously nor to restrict the freedom of atheists or agnostics.

Having a national pledge of allegiance which includes the words “under God” most certainly “restrict[s] the freedom of atheists or agnostics.” Citizens such as Plaintiff/Appellant and his religious brethren should never have to feel excluded because the nation’s majority decided to place their preferred religious dogma into the nation’s only pledge. They shouldn’t have to experience a painful and pervasive affront to their religious beliefs every time they join their fellow citizens in the preferred patriotic ritual. And – in exercising the basic right of educating their children in the public schools – they shouldn’t be forced to have those citizens “of tender years” subjected to the daily indoctrination of a religious notion which is the explicit repudiation of all that they hold true. 

It is hard enough to live among neighbors who would refuse to vote for you solely because of your sincerely-held religious beliefs.
 To watch a national debate unfold over South Carolina’s flying of a flag that has no defined meaning while absolute silence surrounds that same state’s having – as part of its Constitution – that “No person who denies the existence of a Supreme Being shall hold any office under this Constitution”
 is disheartening to say the least. To realize that not so much as a whimper is heard when, in the year 2000, a politician can brazenly express his ultimate personal disgust with “These are atheists. They don’t believe in God,”
 or when another equates “secular atheism” with “greed, abject poverty [and] selfishness”
 is an extreme burden in which to live in this land of “liberty and justice for all.”

In 1954, the Congress of the United States took our nation’s Pledge of Allegiance, which stated that we are “one Nation indivisible,” and divided the nation. Inserting language that violates the first ten words of the Bill of Rights, Congress suddenly deemed it necessary to infuse “God” into a previously nonsectarian statement that had served its patriotic purposes perfectly well for the preceding sixty-two years. And now – according to the District Court – we’re supposed to accept that this act was unequivocally nonreligious. 

Under each and every Establishment Clause principle that the Supreme Court has ever set forth, the Act of 1954 fails miserably. This case, therefore, is not about that statute’s constitutionality. Rather, what it concerns is only the behavior of judges. Will those individuals – like the Congress in 1954 – allow their personal religious predilections to further the will of the majority? Or will they protect a minority population – spurned only because of its heartfelt religious convictions – and uphold the Constitution as they swore they would forever do?
[T]hose who drafted and adopted the words, “Congress shall make no law respecting an establishment of religion,” did not limit the constitutional proscription to any particular, dated form of state-supported theological venture. The Establishment Clause withdrew from the sphere of legitimate legislative concern and competence a specific, but comprehensive, area of human conduct: man’s belief or disbelief in the verity of some transcendental idea and man’s expression in action of that belief or disbelief. Congress may not make these matters, as such, the subject of legislation, nor, now, may any legislature in this country. Neither the National Government nor, under the Due Process Clause of the Fourteenth Amendment, a State may, by any device, support belief or the expression of belief for its own sake, whether from conviction of the truth of that belief, or from conviction that by the propagation of that belief the civil welfare of the State is served, or because a majority of its citizens, holding that belief, are offended when all do not hold it. 
McGowan v. Maryland, 366 U.S. 420, 465-466 (1961) TA \l "McGowan v. Maryland, 366 U.S. 420 (1961)" \s "McGowan v. Maryland" \c 1  (Frankfurter, J., concurring).

STATEMENT OF THE CASE

 TC "STATEMENT OF THE CASE"\l 1 
(A) Background TC "(A) Background"\L 2 
On June 22, 1942, pursuant to Pub. L. No. 622, 56 Stat. 380 TA \l "Pub. L. No. 622, 56 Stat. 380 (\“Act of 1942\”)" \s "\“Act of 1942\”" \c 2 , Section (7), the Pledge of Allegiance to the Flag of the United States of America (hereinafter “the Pledge”) was codified as: 

I pledge allegiance to the flag of the United States of America and to the Republic for which it stands, one Nation indivisible, with liberty and justice for all.

Notably absent from that pledge was anything religious. Twelve years later, Congress passed its Act of June 14, 1954, Pub. L. No. 396, 68 Stat. 249 TA \l "Pub. L. No. 396, 68 Stat. 249 (\"Act of 1954\")" \s "Act of 1954" \c 2  (hereinafter “Act of 1954 TA \s "Act of 1954" “).  The sole intent and effect of that Act was to insert the two words “under God” into the previously secular Pledge. 

Plaintiff/Appellant alleges that the Pledge has thus been tarnished with religious dogma, in direct violation of the guarantee of religious neutrality assured within the first ten words of the Bill of Rights. The Act of 1954 TA \s "Act of 1954"  was passed for a purely religious purpose, and it has had purely religious effects as well.
 It clearly endorses the religious view that there exists a God, and extends that further by stating that the United States is “one Nation under God.” As a result, Plaintiff/Appellant – an avowed atheist – has been made to feel as an “outsider” because of his religious views. His tax dollars have been used to bolster a religious ideal he finds offensive. And, daily in the public schools, his young daughter – upon whom he has every right to expect the government will never impose any religious ideology – is coerced to countenance the public school-sponsored religious views that (a) there is a God and (b) we are “one Nation under God.” 

This manifest governmental endorsement of religious beliefs – beliefs that are completely antithetical and offensive to the religious philosophy which Plaintiff/Appellant finds compelling – forms the basis of this litigation.

(B) Course of the Proceedings and Disposition in the District Court TC "(B) Course of the Proceedings in the District Court"\l 2 
On March 8, 2000, Plaintiff, pro se, filed a Complaint alleging that the above-named Federal and California State Defendants, had violated, would continue to violate or would imminently violate Plaintiff’s and Plaintiff’s daughter’s First TA \s "First Amendment" , Fifth TA \s "Fifth Amendment"  and Fourteenth Amendment TA \s "Fourteenth Amendment"  rights.
  Specifically, Plaintiff pointed

to the Act of 1954 TA \s "Act of 1954"  as an unconstitutional abuse of legislative power, and alleged that the perpetuation and/or utilization of the Pledge as amended violates both the Establishment TA \s "First Amendment"  and Free Exercise TA \s "First Amendment"  Clauses.  He detailed several ways in which he and/or his daughter were or would be injured, and demanded appropriate remedies.

The School District Defendants’ counsel filed and mailed a Rule 12(b)(6) TA \s "Rule 12(b)(6)"  Motion to Dismiss on April 11, 2000, alleging that Plaintiff failed to state a claim. Plaintiff/Appellant submitted his Memorandum in response to School District’s Motion to Dismiss on April 20, 2000, which was countered with the School District Defendants’ Reply Brief on May 4, 2000.

On May 15, 2000, a hearing regarding the Motion to Dismiss was held before Magistrate Judge Peter Nowinski. Judge Nowinski filed his Findings and Recommendation on May 25, 2000, in which he recommended that the Motion to Dismiss be upheld. Plaintiff submitted his objections to Magistrate Judge Nowinski’s recommendation on May 31. On June 19, 2000, the United States Supreme Court decided  TA \l "Santa Fe Independent School District v. Doe, 147 L. Ed. 2d 295, 120 S. Ct. 2266 (2000)" \s "Santa Fe Indep. Sch. Dist." \c 1  Santa Fe Independent School District v. Doe, 147 L. Ed. 2d 295, 120 S. Ct. 2266 (2000), about which Plaintiff/Appellant submitted a notice of Supplemental Authority on June 20, 2000. 

On July 21, 2000, District Judge Schwartz adopted Magistrate Judge Nowinski’s Findings and Recommendations and granted the Motion to Dismiss.

(C) Statement of Facts TC "(C) Statement of Facts"\l 2 
The facts in this case are set forth in paragraphs #18 through 132 of Plaintiff/Appellant’s original Complaint, filed March 8, 2000, and included here in the Record Excerpts pursuant to Circuit Rule 30-1.3 (c) (i) TA \l "Circuit Rule 30-1.3 (c) (i)" \s "Circuit Rule 30-1.3 (c) (i)" \c 2 . [Record Excerpts pages 5-36] 

SUMMARY OF THE ARGUMENTS TC “SUMMARY OF THE ARGUMENTS” \l 1 
[T]here can be for this Court no higher law than the Constitution; and in determining this question of constitutional construction, we must forget, as far as in us lies, that we are religious or irreligious men. It is solely a matter of construction, with which our individual feelings, prejudices, or opinions upon abstract questions of justice can have nothing to do. 

Ex Parte Newman, 9 Cal. 502, 512 (1858) TA \l "Ex Parte Newman, 9 Cal. 502 (1858)" \s "Ex Parte Newman" \c 1  (Burnett, J., concurring).

Meaning no disrespect (but acutely aware of the statistics [Record Excerpts pages 28-29 (Complaint Paragraphs #102-104)]),
 Plaintiff/Appellant asks the Court to immediately and permanently cast aside any negative personal views of atheists – a group that includes some of our nation’s most revered individuals. (See Appendix I.) Rather, the statements of the Supreme Court – making it clear that atheism is a faith that merits the identical respect given to the “major” religions [Record Excerpts pages 9-10 (Complaint Paragraph #40)] – should be kept in mind. Once that has been accomplished, this case can be dispensed with effortlessly. 

Consider the following: 

(i) Public teachers directing their students to recite “one Nation under Allah” every day of the school year;

(ii) Having our country’s Jewish, Muslim, and other non-Christian public school students assembled each morning to join in pledging that we are “one Nation under Jesus;” 

(iii) A Pledge of Allegiance stating that we are “one Nation under no god.” 

Would our society tolerate even the first whisper of such phrases?

When Congress in 1954 declared that we are “one Nation under God,” it made a “law respecting an establishment of religion,” with theism being the established faith. True, “theism” is comprised of a multitude of religions that generally maintain separate identities. But that is no more relevant than the fact that Christianity is comprised of Baptists, Churches of Christ, Churches of God, Lutherans, Methodists, Mormons, Presbyterians and Roman Catholics – all of which also maintain “separate identities.” [Record Excerpts pages 131-135] In other words, that a heterogeneous 93% of the United States population believes in God is no more reason to consider theism “nonsectarian” than the fact that a heterogeneous 86% of the population believes in the divinity of Jesus Christ would be reason to consider Christianity in that manner. Belief in “God” and belief in “Jesus” are both purely religious doctrines that have adherents and nonadherents based solely on personal religious views. Neither can be endorsed under the Establishment Clause. And placing such religious dogma into this country’s only national pledge is about as powerful and offensive an endorsement as can be made.

Furthermore, the Establishment Clause isn’t only about favoring a particular sect. It applies equally as well to the disfavor of religious beliefs. “While our institutions reflect a firm conviction that we are a religious people, those institutions by solemn constitutional injunction may not officially involve religion in such a way as to prefer, discriminate against, or oppress, a particular sect or religion.”
 Thus, when Congress specifically denounced the atheism to which millions of loyal and upstanding American citizens adhere (“An atheistic American … is a contradiction in terms”
), its actions were no less constitutionally infirm than was the case when the beliefs of Jehovah’s Witnesses (Cantwell v. Connecticut, 310 U.S. 296 (1940) TA \l "Cantwell v. Connecticut, 310 U.S. 296 (1940)" \s "Cantwell v. Connecticut" \c 1 ), Santerians (Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993) TA \l "Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993)" \s "Church of Lukumi Babalu Aye v. City of Hialeah" \c 1 ) or any other religious sect have been targeted. 

In scheming to uphold the Act of 1954, one might TA \s "Act of 1954"  attempt to focus on the constitutionally permissible desire to distinguish us from our nation’s political rival.
 But to use that as the justification for advocating a particular religious view strikes at the very soul of the Establishment Clause. Governmental endorsement of any religious belief system for political purposes – be that system the Church of England, the Christian faith, the Jewish faith, the Islamic faith, theism, atheism or any other religious ideal – is precisely what the Religion Clauses were designed to preclude. Putting aside the logically bizarre notion that espousing belief in God demonstrates tolerance greater than the Soviet championship of the contrary faith, it remains undeniable that Congress in 1954 sought to proclaim the moral superiority of a particular religious ideal. This, under the Establishment Clause, it may never do. The placement of “under God” in the Pledge was an establishment of religion unmatched by any in our nation’s history, and the fact that those words persist is an egregious violation of the very principles towards which the Pledge is directed.

Finally, it cannot be emphasized too strongly that the District Court’s Order was in response to a Rule 12(b)(6) Motion to Dismiss. Plaintiff’s arguments are far too compelling – and the lower Court’s far too insubstantial – to uphold such an order. This is a case involving fundamental constitutional rights that have unquestionably been abrogated by the government. If the courts are going to deny or disregard the undeniable facts that:

(a) Plaintiff has been made to feel as an “outsider” due to his religious beliefs, 

(b) Congress acted with a purely religious purpose, 

(c) the Act of 1954 TA \s "Act of 1954"  is facially religious, 

(d) the statutes challenged in this litigation have a primarily religious effect,

(e) “under God” shows a preference for a particular religious belief, 

(f) “under God” in the Pledge demonstrates an affiliation of government with a particular religious belief, 

(g) “under God” in the Pledge interferes with personal religious matters of conscience, 

(h) “under God” in the Pledge signals a disapproval of the religious choice made by atheists, 

(i) the recitation of “under God” in the Pledge amounts to coercion (as defined by the Supreme Court) – especially when recited daily by public school teachers to impressionable young children, 

(j) “under God” in the Pledge violates the mandate of religious neutrality,

(k)  “under God” in the Pledge – especially when recited daily by public school teachers to impressionable young children – inculcates religious belief, 

(l) “under God” in the Pledge places government’s “imprimatur” on a particular religious belief, 

(m) “under God” in the Pledge forces Plaintiff to sacrifice his political standing in the community in order to fight for his constitutionally protected religious liberties, 

(n) tax money is used to further the religious messages that “under God” inculcates, and 

(o) “under God” in the Pledge endorses purely religious dogma, 

then Plaintiff/Appellant must at least be afforded an opportunity to present his contrary evidence and fully make his arguments. Each of the above – declared by the Supreme Court to be relevant to the constitutional inquiry – is a separate claim that involves questions of fact. The adjudication of each depends on evidence that Plaintiff/Appellant has not yet had an opportunity to fully present. If “[a]ll factual allegations of the complaint are accepted as true and all reasonable inferences must be drawn in favor of the nonmoving party,” and “liberal construction is ‘particularly important in civil rights cases,’” then it is simply impossible to uphold the District Court’s Order of Dismissal under Fed. R. Civ. P. Rule 12(b)(6).

ISSUES PRESENTED FOR REVIEW TC "ISSUES PRESENTED FOR REVIEW"\l 1 
We repeat and again affirm that neither a State nor the Federal Government can constitutionally … aid those religions based on a belief in the existence of God as against those religions founded on different beliefs.

Torcaso v. Watkins, 367 U.S. 488, 495 (1961) TA \l "Torcaso v. Watkins, 367 U.S. 488 (1961)" \s "Torcaso v. Watkins" \c 1  (notes omitted). Need more really be said? 

[Note: Plaintiff/Appellant respectfully requests that his “Objection and Memorandum of Law in Response to Judge Nowinski’s Findings and Recommendation” [Record Excerpts pages 202-225] be reviewed here. Such will best prepare the reader for what follows.]

(1) Given a case of first impression, may a court dismiss the proceedings for failure to state a claim
 by relying on case law in which the challenged actions of the key defendant have never even been considered?  TC "(1) Given a case of first impression, may a court dismiss the proceedings for failure to state a claim  by relying on case law in which the challenged actions of the key defendant have never even been considered?"\l 2 
This is a case of first impression. Although three individuals have previously brought federal challenges to state statutes involving the Pledge of Allegiance in the public schools,
 none named the Congress of the United States. Instead, they each sued only their respective school boards. Because those local entities – as Plaintiff/Appellant readily admits is the situation in the instant case – had no religious purpose in the enactment of their laws, the judges in those cases were loathe to rule for the respective Plaintiffs. After all, the school boards were merely encouraging recitation of the national Pledge of Allegiance. Would it not seem odd to strike down regulations designed solely to foster such patriotism?
 

Congress, however, had no such design when the many resolutions to have the words “under God” inserted into the Pledge were introduced. In 1954, the nation already had a pledge that was serving perfectly well “to inculcate sentiments of loyalty and patriotism” (West Virginia Board of Education v. Barnette, 319 U.S. 624, 645 (1943) TA \s "Barnette"  (Murphy, J., concurring)).
 Thus, as is facially evident from the Act, itself – not to mention the evidence revealed by its supporters’ own statements – the 1954 legislation was about religion, not patriotism. To be sure, it was flamed by a nationalistic fervor to differentiate us from “the commies,” but the entire episode was based on an illegitimate premise: that belief in God is morally superior to atheism. For government to champion such a notion – abhorrent, insulting and offensive to atheistic American citizens everywhere – is a blatant Establishment Clause violation. 

Because the evidence that Congress acted with the manifest purpose of endorsing a particular religious view is so compelling, Plaintiff has always believed that his case against that federal legislative body is the strongest.
  A dismissal simply cannot be ordered without a careful examination of the history behind the Act of 1954 TA \s "Act of 1954" , which the District Court never performed. 

(2) May a court dismiss a case on a Rule 12(b)(6) motion when each of the key issues of fact still remain to be determined? TC “(2) May a court dismiss a case on a Rule 12(b)(6) motion when each of the key issues of fact still remain to be determined?”\L 2
We have previously pointed to the importance of a searching judicial inquiry into the legislative judgment in situations where prejudice against discrete and insular minorities may tend to curtail the operation of those political processes ordinarily to be relied on to protect minorities. 

Minersville School District v. Gobitis, 310 U.S. 586, 606 (1940) TA \l "Minersville School District v. Gobitis, 310 U.S. 586 (1940)" \s "Gobitis" \c 1  (Stone, J., dissenting)

When constitutional issues turn on facts, it is a strange procedure indeed not to permit the facts to be established.

 TA \l "Zorach v. Clausen, 343 U.S. 306 (1952)" \s "Zorach" \c 1 Zorach v. Clausen, 343 U.S. 306, 322 (1952) (Frankfurter, J., dissenting). 

Every government practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or disapproval of religion.

 TA \l "Lynch v. Donnelly, 465 U.S. 668 (1984)" \s "Lynch v. Donnelly" \c 1 Lynch v. Donnelly, 465 U.S. 668, 694 (1984) (O’Connor, J., concurring).

The Supreme Court has provided numerous “claims” applicable to Establishment Clause violations. Plaintiff/Appellant has alleged that most of these have been violated by the Defendants here, and – under a Rule 12(b)(6) Motion to Dismiss – those allegations must be accepted as true. Whether Congress had a religious purpose in placing the words “under God” into the Pledge, whether “under God” in the Pledge has primarily religious effects, whether it “endorses” the religious belief that there exists a God, whether there is “entanglement” when government and its employees lead others in reciting the words “under God” in the Pledge, whether Plaintiff/Appellant has been made to feel like an “outsider,”  TA \s "Act of 1954" whether the Act demonstrated a preference for a particular religious belief, whether “under God” in the Pledge interferes with fundamental constitutional rights regarding religious matters of conscience, whether it signals a “disapproval” of any citizen’s religious choices, whether it coerces citizens to endure religious dogma, whether it is viewpoint neutral, whether it inculcates religious belief, whether it amounts to government placing its “imprimatur” on a religious belief, whether it affects the political standing of citizens due to their religious beliefs, whether tax money is used to further a religious message … these and more are all matters of fact to be established at trial. Under such circumstances, dismissal on a Rule 12(b)(6) Motion is completely inappropriate.

(3) May a court claim that statutes comport with the Lemon test without ever revealing any Lemon test analysis, and with all the evidence unequivocally demonstrating that those statutes miserably fail that test’s criteria? TC “(3) May a court claim that statutes comport with the Lemon test without ever revealing any Lemon test analysis, and with all the evidence unequivocally demonstrating that those statutes miserably fail that test’s criteria?”\L 2
Although it has had critics during its near thirty-year tenure, the three-prong test enunciated in Lemon v. Kurtzman, 403 U.S. 602 (1971) TA \s "Lemon"  remains as the linchpin in Establishment Clause jurisprudence. In fact, it was once again employed just this year in the Supreme Court’s latest Establishment Clause case: 

[W]e assess the constitutionality of an enactment by reference to the three factors first articulated in Lemon v. Kurtzman TA \s "Lemon" , 403 U.S. 602, 612 (1971). 

Santa Fe Indep. Sch. Dist. v. Doe, 147 L. Ed. 2d 295, 120 S. Ct. 2266, 2281-2282 (U.S. 2000). TA \s "Santa Fe Indep. Sch. Dist."  The Ninth Circuit has also firmly embraced Lemon TA \s "Lemon" :

[B]ecause the [Supreme] Court has not yet reached consensus on Lemon’s successor, we continue to apply its test. 

Bollard v. California Province of the Soc’y of Jesus, 196 F.3d 940 (9th Cir. Cal. 1999) TA \l "Bollard v. Calif. Prov. of the Soc’y of Jesus, 196 F.3d 940 (9th Cir. Cal. 1999)" \s "Bollard" \c 1 ; 

Though much maligned by scholars and various Justices, Lemon has never been overruled, and the Lemon test is the one applied in this circuit.

Alvarado v. City of San Jose, 94 F.3d 1223, 1233 (9th Cir. Cal. 1996) TA \l "Alvarado v. City of San Jose, 94 F.3d 1223 (9th Cir. Cal. 1996)" \s "Alvarado" \c 1  (citations omitted).

Magistrate Judge Nowinski – upon whose findings and recommendation the District Court relied – stated: 

Whether the court employs the test set forth in Lemon v. Kurtzman TA \s "Lemon" , 403 U.S. 602, 612-613 (1971), or the more recent endorsement test, see Allegheny TA \s "Allegheny" , supra, 492 U.S. at 593-594, the Pledge does not violate the Establishment Clause of the First Amendment.

[Record Excerpts page 201 (Findings and Recommendation lines 15-18)] As it applies to the Lemon test, however, there is absolutely nothing in the record whatsoever to support this statement. On the contrary, according to Lemon, the Act of 1954 TA \s "Act of 1954"  violates the Establishment Clause of the First Amendment in about as blatant a manner as can possibly be imagined.

We can start with the purpose prong, which Judge Nowinski specifically agreed to consider. [Record Excerpts page 195 (Transcript of May 15, 2000 proceedings (hereinafter “Transcript”) page 59 (lines 1-4))] How can anyone seriously allege that the Act passes constitutional muster under this analysis? The only thing the Act did was place the phrase “under God” into the Pledge. Thus, on its face, it fails Lemon’s first prong, for what besides a religious purpose can there conceivably be in such an insertion? Furthermore, we have eight and a half pages of quotations from the legislators themselves telling us they were passing this law with a religious purpose in mind. [Record Excerpts pages 45-53 (Complaint Appendix B)] We have the President of the United States marking the Act’s passage with a radio address announcing to the world that “under God” in the Pledge would serve to “proclaim … the dedication of our Nation and our people to the Almighty.”
 [Record Excerpts page 8 (Complaint Paragraph #37)] We have Congressman Bolton recommending that there be a picture of the bill’s principal sponsors with “a Protestant, a Catholic and a Jew … in the group.” [Record Excerpts page 54 (Complaint Appendix C)]  And we even have Senator Ferguson – the Act’s chief sponsor from the Senate – detailing the constitutional offense as he simultaneously attempted to deny its existence:

“It is true that under the Constitution no power is lodged anywhere to establish a religion. This is not an attempt to establish a religion; it has nothing to do with anything of that kind. It relates to belief in God, in whom we sincerely repose our trust.
 We know that America cannot be defended by guns, planes, and ships alone. Appropriations and expenditures for defense will be of value only if the God under whom we live believes that we are in the right. We should at all times recognize God’s province over the lives of our people and over this great Nation.”
 

Of course, the Senator didn’t have an opportunity to read Lemon (or  TA \s "Torcaso v. Watkins" Torcaso
) in 1954, so we might be able to excuse his astonishing myopia. But the same does not hold true for the District Court. As already noted, Congress itself told us that the purpose of the Act of 1954 TA \s "Act of 1954"  was to “further acknowledge the dependence of our people and our Government upon the moral directions of the 

Creator.”
 Thus, under Lemon, this case is over.
 The Act of 1954 was fashioned and approved solely to proclaim that the government of the United States favors and supports belief in God. [See Appendix II]. That is absolutely forbidden under our Constitution.

The Supreme Court just this year wrote that:

Under the Lemon standard, a court must invalidate a statute if it lacks “a secular legislative purpose.” Lemon v. Kurtzman, 403 U.S. 602, 612, 29 L. Ed. 2d 745, 91 S. Ct. 2105 (1971) TA \s "Lemon"  

Santa Fe, 120 S. Ct. at 2282 TA \s "Santa Fe Indep. Sch. Dist."  (emphasis added). With all the evidence clearly showing that not only did the Act of 1954 TA \s "Act of 1954"  lack a “secular legislative purpose,”
 but that it was unabashedly proclaimed by its sponsor, its supporters and the President to serve a purpose that is distinctly religious,
 the Court “must invalidate” the Act of 1954. 

With the first prong of Lemon so clearly transgressed, the inquiry in this case should end right here since “no consideration of the second or third criteria is necessary if a statute does not have a clearly secular purpose.” Wallace v. Jaffree, 472 U.S. 38, 56 (1985). Additionally, if any Court is so intent on

upholding the Act of 1954 that it would revise history or ravage logic to the extent necessary to deny that transgression, then examining the second prong of Lemon – the so-called “effects test” – will certainly be futile. Nonetheless, because it still “borders on sophistry to suggest”
 that there is no religious effect when school children are led daily by their teachers in a pledge that states we are “one Nation under God,” we will continue the analysis.

[A]n important concern of the effects test is whether the symbolic union of church and state effected by the challenged governmental action is sufficiently likely to be perceived by adherents of the controlling denominations as an endorsement, and by the nonadherents as a disapproval, of their individual religious choices. The inquiry into this kind of effect must be conducted with particular care when many of the citizens perceiving the governmental message are children in their formative years.

Grand Rapids School District v. Ball, 473 U.S. 373, 390 (1985) TA \l "Grand Rapids School District v. Ball, 473 U.S. 373 (1985)" \s "Grand Rapids School District" \c 1 . The District Court hardly used “particular care” in its determination of those perceptions. If the ridiculous assertion that the placement of “under God” in the Pledge is not “perceived by [theists] as an endorsement, and by [atheists] as a disapproval, of 

their individual religious choices” is going to be made, then the question becomes a matter of fact to be determined at trial. Meanwhile, for purposes of this Rule 12 (b) (6) Motion to Dismiss, the Court is obligated to accept as correct the contrary allegations provided by Plaintiff/Appellant. 

Incidentally, for understanding the “effects” of words in the Pledge of Allegiance, the Supreme Court has provided explicit guidance, which the District Court obviously never considered. In both Minersville School District v. Gobitis, 310 U.S. 586 (1940) TA \l "Minersville School District v. Gobitis, 310 U.S. 586 (1940)" \s "Minersville School District" \c 1  and West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943) TA \s "Barnette" , the Court made it clear that the words of the Pledge have marked effects on the citizenry. The Pledge, according to Justice Frankfurter’s majority opinion in Gobitis, is “an exercise … designed to evoke in them appreciation of the nation’s hopes and dreams, its sufferings and sacrifices,” and a “universal gesture of respect for the symbol of our national life.” Id., at 597. It is used “for inculcating those almost unconscious feelings which bind men together in a comprehending loyalty” Id., at 600. Similarly, in Barnette it was noted that the Pledge is “aimed at inculcating respect for the flag and for this country” (Id., at 643 (Black, J., concurring)), and that it exists “to inculcate sentiments of loyalty and patriotism” (Id., at 645 (Murphy, J., concurring)). With such lofty and important aims for the pre-1954 Pledge, it seems indisputable that the insertion of the words “under God” must also be expected to be particularly meaningful.

It is also extremely instructive to note that each of these Justices used the word “inculcate.” If the original Pledge was inculcating loyalty and patriotism, then the addition of the words “under God” logically must be inculcating religious belief. But such is expressly forbidden. “As we have repeatedly recognized, government inculcation of religious beliefs has the impermissible effect of advancing religion.” Agostini v. Felton, 521 U.S. 203, 223 (1997) TA \l "Agostini v. Felton, 521 U.S. 203 (1997)" \s "Agostini" \c 1 ; “The State must be certain, given the Religion Clauses, that subsidized teachers do not inculcate religion.” Lemon v. Kurtzman, 403 U.S. at 619 TA \s "Lemon" ; “[T]he public school system of Champaign actively furthers inculcation in the religious tenets of some faiths, and in the process sharpens the consciousness of religious differences at least among some of the children committed to its care. These are consequences not amenable to statistics. But they are precisely the consequences against which the Constitution was directed.” McCollum v. Board of Education, 333 U.S. 203, 228 (1948) TA \s "McCollum"  (Frankfurter, J., concurring). However anxious it might have been to avoid its politically unpopular constitutional duty, the District Court was required to consider this contradiction.
(4) May a court acknowledge that the government has passed laws that have made Plaintiff feel as an “outsider” due to his religious beliefs, hear from the Defendants that they, too, agree this is the case, and then uphold Defendants’ Motion to Dismiss for failure to state a claim? TC “(4) May a court acknowledge that the government has passed laws that have made Plaintiff feel as an ‘‘outsider’’ due to his religious beliefs, hear from the Defendants that they, too, agree this is the case, and then uphold Defendants’ Motion to Dismiss for failure to state a claim?”\L 2
The Supreme Court has repeatedly stated that government may not pass laws that cause any citizen to feel like an “outsider” due to his religious beliefs. 
[A] s I understand [the endorsement] test, the touchstone of an Establishment Clause violation is whether nonadherents would be made to feel like “outsiders” by government recognition or accommodation of religion. 

Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573, 670 (1989) TA \l "Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989)" \s "Allegheny" \c 1 

 TA \s "Allegheny"  (Kennedy, J., concurring in part and  dissenting in part). See, also, Lynch v. Donnelly, 465 U.S. 668, 688 (1984) TA \s "Lynch v. Donnelly"  (O’Connor, J., concurring). 

Both the District Court and the Defendants accepted Plaintiff’s allegation that he has been made to feel like an “outsider” due to the governmental acts challenged in this case. [Record Excerpts pages 187-188 (Transcript page 51 (line 16) - page 52 (line 4))] Yet the District Court disregarded this forbidden condition – the “touchstone” of the endorsement test – and concluded that the Pledge meets the conditions of the endorsement inquiry. This is gross judicial error. At a minimum, whether or not “under God” in the Pledge communicates an endorsement of religious belief is a question of fact that Plaintiff/Appellant is entitled to address at trial.

(5) May a court claim the phrase “under God” in the Pledge passes the endorsement test when no rational person could possibly come to that conclusion? TC “(5) May a court claim the phrase ‘‘under God’’ in the Pledge passes the endorsement test when no rational person could possibly come to that conclusion?”\L 2
[T]he prohibition against governmental endorsement of religion “preclude[s] government from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred.”

Allegheny TA \s "Allegheny"  County, 492 U.S. at 593 (citation omitted). 
Belief in the existence of God is a purely religious belief. It is, in fact, perhaps the quintessential religious belief for 93% of the American populace. Belief that ours is “one Nation under God” is, likewise, purely religious. To therefore suggest that the words “under God” in the Pledge of Allegiance do not endorse any religious beliefs when:

(a) Plaintiff/Appellant has supplied the Court with more than eight pages of quotations placed into the Congressional Record by the Act’s sponsors and supporters, each of which clearly shows an intent to endorse the purely religious ideas that God exists and that our nation is one “under God;”

(b) Congress itself, in passing the Act of 1954 TA \s "Act of 1954" , stated that

[T]he human person is important because he was created by God and endowed by Him with certain inalienable rights which no civil authority may usurp.  The inclusion of God in our pledge therefore would further acknowledge the dependence of our people and our Government upon the moral directions of the Creator;

(c) President Eisenhower, upon signing the Bill to include the words “under God” in the Pledge to the Flag. June 14, 1954. (P.L. 396, 83rd Congress (68 Stat. 249)) TA \s "Act of 1954" , stated that:

From this day forward, the millions of school children will daily proclaim in every city and town, every village and rural schoolhouse, the dedication of our Nation and our people to the Almighty;

(d) The endorsement test’s author, Justice O’Connor, explained that:

The endorsement test does not preclude government from acknowledging religion or from taking religion into account in making law and policy. It does preclude government from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred. Such an endorsement infringes the religious liberty of the nonadherent, for “[w]hen the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion in plain.” Engel v. Vitale, supra, at 431.

Wallace v. Jaffree, 472 U.S. at 70 TA \l "Wallace v. Jaffree, 472 U.S. 38 (1985)" \s "Wallace v. Jaffree" \c 1  (O’Connor, J., concurring) (emphasis added); and 
(e) The insertion of the words “under God” into the Pledge of Allegiance – absent the most strained contortions of legal “reasoning” – can’t possibly have any purpose or effect other than to endorse the religious ideas that God exists and that our nation is one “under God”

is simply absurd. The Supreme Court has stated: 

[T] he Court’s legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 866 (1992) TA \l "Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992)" \s "Planned Parenthood v. Casey" \c 1 . Does the same not also hold true for the lower courts? Which “legal principle” is embodied in deceit?

To suggest that Congress, in 1954, was not endorsing theistic religious belief when it enacted a statute that did nothing but place the words “under God” into the Pledge of Allegiance is so much unadulterated balderdash that it is offensive. This is the federal court system of the United States of America? Dealing with the Bill of Rights? Those deciding this case must place a limit on legal fiction, maintain some modicum of judicial honor, and keep truth from being replaced by inanity when fundamental constitutional liberty interests are at stake. 
(6) May a court ignore eight out of eight on-point Supreme Court holdings, each demonstrating that government may never pass laws that serve to inculcate religious belief in the public schools, and allow government to do just that? TC “(6) May a court ignore eight out of eight on-point Supreme Court holdings, each demonstrating that government may never pass laws that serve to inculcate religious belief in the public schools, and allow government to do just that?”\L 2
The Court has been particularly vigilant in monitoring compliance with the Establishment Clause TA \s "First Amendment"  in elementary and secondary schools. Families entrust public schools with the education of their children, but condition their trust on the understanding that the classroom will not purposely be used to advance religious views that may conflict with the private beliefs of the student and his or her family. Students in such institutions are impressionable and their attendance is involuntary. The State exerts great authority and coercive power through mandatory attendance requirements, and because of the students’ emulation of teachers as role models and the children’s susceptibility to peer pressure. Furthermore, “[t]he public school is at once the symbol of our democracy and the most pervasive means for promoting our common destiny. In no activity of the State is it more vital to keep out divisive forces than in its schools . . . .” 

Consequently, the Court has been required often to invalidate statutes which advance religion in public elementary and secondary schools. 

Therefore, in employing the three-pronged Lemon test, we must do so mindful of the particular concerns that arise in the context of public elementary and secondary schools. 

Edwards v. Aguillard, 482 U.S. 578, 583-585 (1987) TA \s "Edwards v. Aguillard"  (citations and footnotes omitted). 

In keeping with the above, every single time the Supreme Court has examined a law that can possibly be interpreted as the government’s attempt to even remotely inculcate religious belief in the public schools, that law has been struck down as being in violation of the Establishment Clause of the First Amendment TA \s "First Amendment" . Thus we find eight out of eight cases providing holdings that are directly applicable to the instant case. Yet, incredibly, the District Court never mentioned any of these!
 

The eight cases are reviewed (chronologically) in detail in Appendix III. A few key points, however, should be noted here. 

We can begin with the first case: Engel v. Vitale, 370 U.S. 421 (1962). There, what was held to violate the Establishment Clause was the daily recitation of the TA \l "Engel v. Vitale, 370 U.S. 421 (1962)" \s "Engel v. Vitale" \c 1  following: 

Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers and our Country.

It should immediately be apparent that – except for trivialities – Engel is identical to the case at bar. In fact, every single argument advanced to allege that the current Pledge passes constitutional muster could also have been made when Engel was decided. “Almighty God” – the very same term used by President Eisenhower upon signing the Act of 1954 into law – is certainly no less “nonsectarian” than the “God” the Pledge promotes. Although one might argue that  TA \s "Engel v. Vitale" Engel involved “prayer,” nowhere has it ever been suggested that prayer is the sole religious activity covered by the Establishment Clause. Additionally, “under God” in the Pledge has been authoritatively deemed to be “prayer” as well.
 Perhaps it will be claimed that the Engel activity has religion as its exclusive focus. But we have already noted (at footnote 30, supra) that requiring exclusivity completely saps the Establishment Clause of all meaning since any act – no matter how ecclesiastical or sectarian – can be deemed to have a nonreligious purpose. Thus, in Engel, it could have been argued (as it was a year later in Abington School District v. Schempp, 374 U.S. 203 (1963) TA \l "Abington School District v. Schempp, 374 U.S. 203 (1963)" \s "Abington" \c 1 ) that the prayer also served to place the students in a proper frame of mind to begin their school day activities.
 Furthermore, if anything has a purpose that is exclusively religious, it is a law that does nothing but add “under God” to a pledge that has been functioning perfectly well for sixty-two years.

One might argue that four of the eight cases – Abington TA \l "Abington School District v. Schempp, 374 U.S. 203 (1963)" \s "Abington" \c 1 , Epperson v. Arkansas, 393 U.S. 97 (1968) TA \l "Epperson v. Arkansas, 393 U.S. 97 (1968)" \s "Epperson" \c 1 , Stone v. Graham, 449 U.S. 39 (1980) and  TA \l "Stone v. Graham, 449 U.S. 39 (1980)" \s "Stone v. Graham" \c 1 Edwards v. Aguillard, 482 U.S. 578 (1987) TA \s "Edwards v. Aguillard"  – are not relevant because they involved “sectarian” conduct. But this contention only serves to highlight the point Plaintiff/Appellant has repeatedly made. Believing (or disbelieving) in the Bible, in creation, or in the Ten Commandments is no more an identifying religious mark than believing or disbelieving in God. The phrase, “under God” – like any other prose that derives its meaning from a particular religious perspective – is sectarian. “[T]he measure of the seriousness of a breach of the Establishment Clause has never been thought to be the number of people who complain of it” (Abington, 374 U.S. at 264 (Brennan, J., concurring)), and constitutional principles are not altered when the particular religious dogma has the support of a 93% as opposed to an 86% or any other size majority. 

Another case, Wallace v. Jaffree, TA \s "Wallace v. Jaffree"  made it clear that even a minute of silence “for meditation or voluntary prayer” manifested endorsement of religious activity. Certainly those words – not suggesting any particular religious dogma whatsoever, signaling no coercion at all with respect to religion, echoing the ideals behind the Free Exercise Clause, and referencing a time when each student is left to his or her own thoughts – are not nearly as constitutionally offensive as “under God” in the Pledge. Similarly, Lee v. Weisman, 505 U.S. 577 (1992), TA \l "Lee v. Weisman, 505 U.S. 577 (1992)" \s "Lee v. Weisman" \c 1  concerned a religious practice far less coercive than the one involved in this case [Record Excerpts, pages 55-56 (Complaint Appendix D)], and that case teemed with dicta which – were they ever applied to the currently sectarian Pledge – would mandate overturning the Act of 1954 [Record Excerpts pages 62-67 (Complaint Appendix F)].

Finally, there is Santa Fe Independent School District TA \s "Santa Fe Indep. Sch. Dist." , decided subsequent to the time Plaintiff/Appellant filed his original complaint. If student-initiated and student-led prayer at occasional football games “unquestionably violated the Establishment Clause,” (Id., at 2282 (emphasis added)), then religious dogma initiated by Congress, executed by the government’s teachers, and instilled daily in the public school classrooms cannot possibly be permissible.

(7) With an issue of fundamental constitutional rights, may a court completely ignore mountains of unequivocal dicta that demonstrate that the challenged laws intrude upon those rights? TC “(7) With an issue of fundamental constitutional rights, may a court completely ignore mountains of unequivocal dicta that demonstrate that the challenged laws intrude upon those rights?”\L 2
The lower courts are required to follow the Supreme Court’s lead in constitutional adjudication. When dictum after Supreme Court dictum clearly shows that – by every enunciated measure – the words “under God” violate the mandates of the Constitution, the lower courts are required to at least acknowledge and explain away their existence. Plaintiff/Appellant has furnished countless Supreme Court statements
 each of which, when applied to the Pledge, leave no question whatsoever that both the Establishment Clause and Plaintiff/Appellant’s fundamental religious liberty rights have been trampled upon. Yet there was not one single word of acknowledgment by the District Court. This is simply inexcusable judicial behavior. 

Will the Circuit Court of Appeals, following the lead of the court below, now also cavalierly ignore the ideals that have been voiced? Will it extract from decades of Supreme Court case law one extremely questionable quote – by a Justice whose words not only in other cases, but in Allegheny TA \s "Allegheny" , itself, consistently upheld opposing principles [Record Excerpts pages 226-230 (Plaintiff’s Objection and Memorandum, Appendix A)] – and exploit that to sponsor its own (majority) religious belief? Or will it do its job, uphold the standards underlying the First Amendment, and protect the fundamental liberties of Plaintiff/Appellant, his daughter, and the millions of other atheistic American citizens it has sworn to serve?

(8) Having ignored mountains of unequivocal dicta that demonstrate that “under God” in the Pledge of Allegiance violates the Establishment Clause, may a court then rely on one or two very questionable statements to conclude that those words pass constitutional muster? TC “(8) Having ignored mountains of unequivocal dicta that demonstrate that ‘‘under God’’ in the Pledge of Allegiance violates the Establishment Clause, may a court then rely on one or two very questionable statements to conclude that those words pass constitutional muster?” \L 2
Were Plaintiff/Appellant a theist, he would likely attribute to divine intervention the fact that on the very day of the sole hearing in this case, the Chief Justice of the United States Supreme Court explicitly repudiated the scheme Magistrate Judge Nowinski was to use in construing “under God” as constitutional. In United States v. Morrison, 120 S. Ct. 1740, 146 L.Ed.2d 658 (2000) TA \l "United States v. Morrison, 120 S. Ct. 1740, 146 L.Ed.2d 658 (2000)" \s "Morrison" \c 1 , Chief Justice Rehnquist was confronted with litigants who maintained that Supreme Court dicta was sufficient to place private action within the Fourteenth  TA \s "Fourteenth Amendment" Amendment’s ambit. Mincing no words, he unequivocally declared, “This is simply not the way that reasoned constitutional adjudication proceeds.”
 Id., at 120 S. Ct. 1740, 1757, 146 L. Ed. 2d 658, 680.
 

Furthermore, this Circuit recently rejected Supreme Court dicta after reviewing the criteria necessary for those to be controlling. Batjac Prods. Inc. v. Goodtimes Home Video Corp., 160 F.3d 1223 (9th Cir. Cal. 1998) TA \l "Batjac Prods. Inc. v. Goodtimes Home Video Corp., 160 F.3d 1223 (9th Cir. Cal. 1998)" \s "Batjac" \c 1 . The dicta relied upon by Judges Nowinski and Schwartz meet zero of the four elements furnished in that case. [Record Excerpts pages 215-216 (Plaintiff’s Objection and Memorandum page 14 (line 16) - page 15 (line 4)]

That the key dictum upon which the District Court relied – that of Justice Blackmun in Allegheny TA \s "Allegheny"  County – was provided in response to Justice Kennedy’s opposing words in the same case is one more feature showing how dishonest it is to maintain that this issue is settled. When a Supreme Court justice writes:

[B]y statute, the Pledge of Allegiance to the Flag describes the United States as “one Nation under God.” To be sure, no one is obligated to recite this phrase, but it borders on sophistry to suggest that the “`reasonable’” atheist would not feel less than a “`full membe[r] of the political community’” every time his fellow Americans recited, as part of their expression of patriotism and love for country, a phrase he believed to be false.

Allegheny TA \s "Allegheny" , 492 U.S. at 672-673 (Kennedy, J., concurring in part and dissenting in part) (references and citations omitted), it is ludicrous to completely disregard that statement and accept as established law the opposing words of another justice. This is especially true when the issue (of “God” in the Pledge) was completely ancillary to Allegheny TA \s "Allegheny" ’s holding. Furthermore, the same contrary (to Justice Blackmun’s) opinion has previously been expressed by a Supreme Court Justice:

The House Report on the legislation amending the Pledge states that the purpose of the amendment was to affirm the principle that ‘our people and our Government [are dependent] upon the moral directions of the Creator.’ If this is simply ‘acknowledgment,’ not ‘endorsement,’ of religion, the distinction is far too infinitesimal for me to grasp.

Wallace v. Jaffree, 472 U.S. at 88 TA \s "Wallace v. Jaffree"  (Burger, C.J., dissenting) (n. 3) (citations omitted). On top of all this is the fact that the justices were all over the board in Allegheny TA \s "Allegheny" . As Plaintiff/Appellant has previously suggested [Record Excerpts page 218 (Plaintiff’s Objection and Memorandum page 17 (lines 5-13); Record Excerpts pages 140-141 (Transcript page 4 (line 19) – page 5 (line 7))], Justice Blackmun may well have determined that it was necessary to “deviate from [his] personal sincere views about the law to secure the most desirable collective decision possible.”
 Seeing as his statement was at complete odds with all of the others he’d made throughout his distinguished career – including those in Allegheny TA \s "Allegheny"  itself [Record Excerpts pages 226-230 (Plaintiff’s Objection and Memorandum, Appendix A)] – this dynamic seems exceedingly likely. 

Plaintiff/Appellant has provided even further reasons to question this singular dictum, including Justice Blackmun’s specific inclusion of the words “in dicta” to modify his statement [Record Excerpts pages 216-220 (Plaintiff’s Objection and Memorandum pages 15-19)]. Two other issues – Justice Blackmun’s Allegheny TA \s "Allegheny"  footnote 52 and his characterization of the Pledge as “nonsectarian” – are also relevant.  

Footnote 52, also in response to Justice Kennedy’s concurrence/dissent, states: 

It is worth noting that just because Marsh TA \s "Marsh v. Chambers"  sustained the validity of legislative prayer, it does not necessarily follow that practices like proclaiming a National Day of Prayer are constitutional. See post, at 672-673. Legislative prayer does not urge citizens to engage in religious practices, and on that basis could well be distinguishable from an exhortation from government to the people that they engage in religious conduct. But, as this practice is not before us, we express no judgment about its constitutionality. 

We immediately note that the Justice recognized that there is an enhanced Establishment Clause TA \s "First Amendment"  concern when – as is the case with the Pledge – government “urge[s] citizens to engage in religious practices.” By changing the Pledge to include a reference to “God,” Congress certainly engaged in such “urging.”  More importantly, we see the note’s final sentence: “[A]s this practice is not before us, we express no judgment about its constitutionality.”  Obviously, “under God” in the Pledge was no more before the Court than was the National Day of Prayer. Thus, to suggest that Justice Blackmun’s reference to the Pledge expresses “judgment about its constitutionality” – when he made it crystal clear that such is not the case – is completely disingenuous.

The issue of sectarianism – as it must be defined constitutionally – is key in this matter. Justice Blackmun intimated that “under God” in the Pledge is among a class of “nonsectarian references to religion by the government.” But is it nonsectarian? We have repeatedly seen that individuals erroneously view practices as such because they unwittingly limit their focus to some religious subset. Plaintiff/Appellant set out a series of examples of this myopia in his Complaint. [Record Excerpts page 12 (Complaint Paragraph #46)]
 Thus, “nonsectarian” has been used to apply to laws that exclude everyone but Protestants, that exclude everyone but Christians, that exclude everyone but Judeo-Christians, and here – with the words “under God” in the Pledge – that exclude everyone but theists. Justice Blackmun, himself, actually highlighted 

this logical defect in Allegheny TA \s "Allegheny" : 

The simultaneous endorsement of Judaism and Christianity is no less constitutionally infirm than the endorsement of Christianity alone.

492 U.S., at 615. And the simultaneous endorsement of all theistic religions is no less constitutionally infirm than the endorsement of Judaism and Christianity.
 This dictum combined with Justice Blackmun’s other quotes in Allegheny TA \s "Allegheny"  – such as “A secular state establishes neither atheism nor religion as its official creed.” Id., at 610, makes it impossible to interpret his reference to previous dicta as determining that Congress’s insertion of “under God” into the Pledge is in any way valid under the Establishment Clause TA \s "First Amendment" .

Perhaps most important in analyzing Justice Blackmun’s quotation is to recognize that the reliance is placed in it alone. The quote, after all, says:

Our previous opinions have considered in dicta the motto and the pledge, characterizing them as consistent with the proposition that government may not communicate an endorsement of religious belief. 

Allegheny TA \s "Allegheny"  County, 492 U.S. at 602-603. If this is true, then should we not be able to find those characterizations somewhere? Why is this Blackmun quotation constantly repeated, and not the dicta to which is refers? The fact, of course, is that there are no such dicta or characterizations, mostly because even Supreme Court justices – straining to maintain the religious milieu they prefer – would never make so ridiculous a statement as “the words ‘under God’ in the Pledge don’t endorse any religious belief.” As Plaintiff/Appellant has already demonstrated in his Objection and Memorandum of Law in Response to Judge Nowinski’s Findings and Recommendation [Record Excerpts pages 219-220], Justice Blackmun was simply not accurate: the Court never said that the Pledge is consistent with the endorsement test … because it isn’t. 

Finally, honest application of constitutional principles demands that not only dicta, but even holdings, should be disregarded when their logical underpinnings are illusory:

Although stare decisis is the “preferred course” in constitutional adjudication, “when governing decisions are unworkable or are badly reasoned, ‘this Court has never felt constrained to follow precedent.’”

United States v. Dixon, 509 U.S. 688, 712 (1993) TA \l "United States v. Dixon, 509 U.S. 688 (1993)" \s "Dixon" \c 1  (citations omitted). Plaintiff/Appellant doubts one could find anything more “unworkable or … badly reasoned” than the contention that the words “under God” in the Pledge – which Congress admitted it was including for their religious effect – doesn’t endorse the religious ideas that (a) there is a God, and (b) ours is a nation “under God.” 

In other words, “This is simply not the way that reasoned constitutional adjudication proceeds.”

(9) Even accepting the ludicrous and insupportable assertion that the words “under God” in the Pledge of Allegiance do not endorse the religious beliefs that God exists and that ours is “one Nation under God,” may a court choose that one test (i.e., the endorsement test) and ignore the myriad other Establishment Clause violations enunciated by the Supreme Court? TC “(9) Even accepting the ludicrous and insupportable assertion that the words ‘‘under God’’ in the Pledge of Allegiance do not endorse the religious beliefs that God exists and that ours is ‘‘one Nation under God,’’ may a court choose that one test (i.e., the endorsement test) and ignore the myriad other Establishment Clause violations enunciated by the Supreme Court?” \L 2
In upholding the protections our Bill of Rights assures to each citizen, the courts must be certain that every enunciated test is passed, not just one. Just as a court may not validate a statute under Lemon TA \s "Lemon"  by showing that it comports with only one prong, neither may it uphold an Establishment Clause TA \s "First Amendment"  challenge by showing that it passed only the endorsement inquiry.
 Even if a law doesn’t 

endorse religious belief, it still may cause a citizen to feel as an “outsider,” it still may be passed for a religious purpose, it still may be facially religious, it still may have a primarily religious effect, it still may demonstrate a preference for a particular religious belief, it still may associate the government with some religious doctrine, it still may interfere with fundamental constitutional rights regarding religious matters of conscience, it still may signal a “disapproval” of any citizen’s religious choices, it still may coerce a citizen to endure religious dogma, it still may violate viewpoint neutrality, it still may inculcate religious belief, it still may place its “imprimatur” on a religious belief, it still may affect the political standing of citizens due to their religious beliefs, and it still may result in the use of tax money to further a religious message. “Under God” in the Pledge of Allegiance results in each and every one of these constitutional violations, each and every one of which provides a valid claim for Rule 12(b)(6) purposes.

Incidentally, if only one test were to be utilized, the Ninth Circuit has made it quite clear that Lemon is that test. (See issue (3) above). This preference for Lemon is especially appropriate for the case at bar in view of the fact that – since Lemon was first articulated – the Supreme Court has used its analysis every time there has been a similar Establishment Clause question in the public schools. 

Since 1971, the Court has decided 31 Establishment Clause cases. In only one instance, the decision of Marsh v. Chambers, 463 U.S. 783 (1983) TA \s "Marsh v. Chambers" , has the Court not rested its decision on the basic principles described in Lemon. For example, in the most recent Establishment Clause case, Board of Ed. of Westside Community Schools (Dist. 66) v. Mergens, 496 U.S. 226 (1990) TA \l "Board of Ed. of Westside Community Schools (Dist. 66) v. Mergens, 496 U.S. 226 (1990)" \s "Mergens" \c 1 , the Court applied the three-part Lemon analysis to the Equal Access Act, which made it unlawful for public secondary schools to deny equal access to any student wishing to hold religious meetings. Id., at 248-253 (plurality opinion); id., at 262 (Marshall, J., concurring in judgment). In no case involving religious activities in public schools has the Court failed to apply vigorously the Lemon factors. 

Lee v. Weisman, 505 U.S. 577, 603 (1992) TA \s "Lee v. Weisman"  (Blackmun, J., concurring) (n. 4). The District Court was likely quite aware of this, but realized that it couldn’t possibly uphold the Act of 1954 TA \s "Act of 1954"  by applying Lemon TA \s "Lemon" . Thus, it used its wily scheme: 

(i) use the one Supreme Court dictum that can possibly be read to suggest that the Pledge is constitutional,

(ii) Noting that that dictum alludes to the endorsement test, disregard the mass of dicta (and common sense) that shows that “under God” in the Pledge does, in fact, endorse religious belief and use that sole dictum to “prove” there is no such endorsement,

(iii) Place Lemon – despite the fact that there is nothing in the record to deny that it has been grossly violated – alongside the endorsement test in a sentence,

(iv) Hope that the proximity of these two “tests” will suffice to turn the First Amendment on its head.

Voilà! How can anyone argue with:

Whether the court employs the test set forth in Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971), or the more recent endorsement test, see Allegheny TA \s "Allegheny" , supra, 492 U.S. at 593-594, the Pledge does not violate the Establishment Clause of the First Amendment.
[Record Excerpts page 201 (Findings and Recommendations page 2 (lines 15-18))]. 

Chief Justice Rehnquist’s words deserve repeating: “This is simply not the way that reasoned constitutional adjudication proceeds.”

(10)  TC "(10) May a court justify a Congressional constitutional violation by concocting a fictionalized account of history?" \l 2 May a court justify a Congressional constitutional violation by concocting a fictionalized account of history?

Magistrate Judge Nowinski seemed to try to alter history in his attempt to justify Congress’s passage of the Act of 1954 TA \s "Act of 1954" . The placement of “under God” into the Pledge, he explained, was “simply an expression of the fact that this is a country founded by God-fearing people, committed to liberty, that allows you not to believe” [Record Excerpts pages 168-169 (Transcript page 32 (line 24) – page 33 (line 1))]. Ignoring the completely illogical suggestion that the celebration of a history of religious liberty is accomplished by honoring a particular religious belief, the fact is that virtually all the evidence demonstrates that homage to our historical foundation was not the purpose of the Act. On the contrary, the legislators made it quite clear that they wanted to proclaim that the government of the United States – in 1954 – endorsed belief in God, and categorically disapproved of atheism.

Once more it must be emphasized that this action comes to the court on a Rule 12(b)(6) Motion to Dismiss. Congress’s purpose in promulgating the Act of 1954 TA \s "Act of 1954"  is a matter of fact yet to be determined. Plaintiff/Appellant alleges – with overwhelming evidence already introduced – that the purpose was purely religious in nature. With this a case of first impression, Plaintiff/Appellant must be given an opportunity to prove his case, and his allegations at this stage of the litigation must be accepted as true.

(11) May a Court fail to examine a claim under the State Constitution TA \s "California Constitution, Article I, Section 4"  and dismiss a case on a Rule 12(b)(6) Motion when that State Constitution provides broader protections than the Federal Constitution? TC “(11) May a Court fail to examine a claim under the State Constitution and dismiss a case on a Rule 12(b)(6) Motion when that State Constitution provides broader protections than the Federal Constitution?” \L 2
[O]ur nation’s position of governmental neutrality on religious matters stands as an illuminating example of the true meaning of freedom and tolerance. 


Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 883, 281 Cal. Rptr. 34, 809 P.2d 809 (1991) TA \l "Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 281 Cal. Rptr. 34, 809 P.2d 809 (1991)" \s "Sands" \c 1 .
Once again we are proclaiming to the world that … the flag which flies over our land is a symbol of a nation and of a people under God.

100 Cong. Rec. 6, 7757 (June 7, 1954) (Statement of Rep. Oliver P. Bolton in support of the joint resolution to amend the previously secular Pledge).

Obviously the California Supreme Court and Representative Bolton have markedly divergent views of the message the world is to glean from our First Amendment. Plaintiff/Appellant feels confident that the United States Supreme Court will adhere to the former of these two statements. But even if he is wrong, and the federal judiciary really views the bounds of religious freedom in the same manner as the Congressman, the State of California obviously holds a more expansive view of religious liberty. Inasmuch as Plaintiff/Appellant has alleged state, in addition to federal, constitutional violations, the District Court was required to address the broader protections offered by California TA \s "California Constitution, Article I, Section 4" :

The posture of constitutional argument in this case is frequently encountered. Legislation or government action is challenged as unconstitutional under both the state and federal Constitutions. If the statute or action is determined to be invalid under either Constitution, the case is thus disposed of; the other can, but need not, be considered. If on the other hand, the statute or action is upheld under either Constitution, the other must be considered to resolve the entire controversy between the parties.

Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 902, 281 Cal. Rptr. 34, 809 P.2d 809 (1991) TA \s "Sands"  (Lucas, J., concurring). Thus, by considering the Pledge only in terms of its compliance with the Federal Constitution, the District Court failed to complete its analysis. 

The existence of these broader religious protections have been explicitly noted in Sands. TA \s "California Constitution, Article I, Section 4"  (Appendix V). The Ninth Circuit is required to review the use of the Pledge – with its endorsement of theism – under California’s more sweeping protections before it may dismiss Plaintiff/Appellant’s claims.
(12) May a court fail to address a Free Exercise claim on a Rule 12(b)(6) Motion and dismiss without providing any Free Exercise analysis? TC “(12) May a court fail to address a Free Exercise claim on a Rule 12(b)(6) Motion and dismiss without providing any Free Exercise analysis?” \L 2
[G]overnment actions that substantially burden a religious practice must be justified by a compelling state interest and must be narrowly tailored to achieve that interest. 

Vernon v. City of Los Angeles, 27 F.3d 1385, 1392 (9th Cir. Cal. 1994) TA \l "Vernon v. City of Los Angeles, 27 F.3d 1385 (9th Cir. Cal. 1994)" \s "Vernon v. City of Los Angeles" \c 1 .

Plaintiff has alleged that “under God” in the Pledge violates his and his daughter’s Free Exercise rights. [Record Excerpts pages 16-21 (Complaint paragraphs #61, 62, 67, 78, 79, and 80)]. The District Court never addressed any of these alleged violations.

(13) May a court, on a Rule 12(b)(6) Motion, fail to address a claim that the government has unconstitutionally interfered with one's fundamental right of parenthood and dismiss without providing any right of parenthood analysis? TC “(13) May a court, on a Rule 12(b)(6) Motion, fail to address a claim that the government has unconstitutionally interfered with one's fundamental right of parenthood and dismiss without providing any right of parenthood analysis?” \L 2
Plaintiff has alleged that involving his daughter in the recitation of “under God” in the Pledge – daily in the public schools – violates his fundamental right of parenthood. [Record Excerpts page 22 (Complaint paragraph #84)] Clearly, the right to instill a particular religious belief in one’s child, free from the inculcation by the government of contrary religious dogma – especially in the public schools – is among the most basic aspects of this right. 

(14) May a court disregard its sworn duty to uphold the Constitution because it is partial to a majority opinion? TC “(14) May a Federal Court disregard its sworn duty to uphold the Constitution because it is partial to a majority opinion?” \L 2
Just as the courts have not hesitated to look beyond the words of the legislatures in order to expose what really went on when religiously-motivated legislation was enacted, so should they be honest about their own judicial opinions. There is simply no question that placing the two religious words, “under God” into the nation’s Pledge of Allegiance violates the Establishment Clause. The entire notion that there is any set of circumstances where this would not be the case – must less circumstances where Congress and the President explicitly proclaimed that they were enacting the law for religious purposes – is preposterous. 

So then how could the District Court have ruled as it did … especially on a Rule 12(b)(6) Motion to dismiss, where all of Plaintiff/Appellant’s allegations must be accepted as true? The answer revealed itself in May 15, 2000 hearing, after Plaintiff/Appellant noted to Magistrate Judge Nowinski that, “I understand this is very difficult for you. I mean nobody wants to get “under God” out of the Pledge of Allegiance.” The Court replied:

You make some good arguments. And what you last said is – couldn’t be more accurate. In this day and age, no one wants to take that step. I don’t think anybody is going to.

[Record Excerpts page 29 (Transcript page 29 (lines 11-22))]. This is extraordinary. Although Judge Nowinski should be commended for his refreshing honesty, we see that he – like the myriad other judges who have denied challenges similar to that in the instant case – begins with an outright 

bias against what is being requested, and an admission that nobody is going “to

take that step” … even with “good arguments” in its support. This is the 

workings of an impartial judiciary and a constitutional government?

(15) May a court repeatedly ignore a key question – asked over and over again – that demonstrates the unconstitutionality of the matter at hand? TC “(15) May a court repeatedly ignore a key question –asked over and over again – that demonstrates the unconstitutionality of the matter at hand?” \L 2
Plaintiff/Appellant has repeatedly asked for an explanation of how “one Nation under Jesus”
 in the Pledge of Allegiance differs, constitutionally, from the currently existing “one Nation under God.” [Record Excerpts page 11 (Complaint footnote #10); page 13 (Complaint paragraph #48); page 142 (Transcript page 6, lines 5-7); page 144 (Transcript page 8, lines 18-20); page 149 (Transcript page 13, lines 11-24); pages 154-155 (Transcript page 18, line 23 – page 19, line 3); page 168 (Transcript page 32, lines 5-22); page 169 (Transcript page 33, lines 3-14); page 182 (Transcript page 46, lines 7-11); page 183 (Transcript page 47, lines 21-25); page 188 (Transcript page 52, lines 17-20); page 209 (Objection footnote #6); page 209 (Plaintiff’s Objection and Memorandum page 8 (footnote #6))] The only explanation provided came when 

Magistrate Judge Nowinski essentially spelled out both the constitutional offense and the reason that so many are incapable of recognizing it:

Use of the word “Jesus” excludes so many, whereas a reference to God … from the point of view of those who do believe, excludes no one.

[Record Excerpts page 169 (Transcript page 33, lines 16-18)] Exclusion “from the point of view of those who do believe” is the reason the Establishment Clause is necessary! To argue that those ten words are not implicated because individuals with a particular religious “point of view” fail to appreciate the harm they impose on others is nothing but the strongest evidence of that clause’s utility, and of the wisdom the Founders had to place it into our Bill of Rights. 
(16) May a Court of Appeals decide a case on a basis not raised in the court below? TC “(16) May a Court of Appeals decide a case on a basis not raised in the court below?” \L 2
Commentators and justices alike have made it clear that Establishment Clause TA \s "Establishment Clause"  jurisprudence is anything but settled. “It seems the Court is willing to alter its analysis from Term to Term in order to suit its preferred results,” Lynch v. Donnelly, 465 U.S. 668, 701 (1984), TA \s "Lynch v. Donnelly"  (Brennan, J., dissenting) (n. 4); “[W]e are now so bold that we no longer feel the need even to pretend that our haphazard course of Establishment Clause decisions is governed by any principle.” Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687, 751 (1994) TA \l "Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687 (1994)" \s "Kiryas Joel" \c 1   TA \s "Board of Education of Kiryas Joel v. Grumet" (Scalia, J., dissenting). 

In light of such muddied waters – with Courts using myriad justifications for upholding Establishment Clause violations – Plaintiff/Appellant is subject to the imposition of a decision based on arguments he will never have had the opportunity to address. Anticipating that the Court of Appeals for Ninth Circuit may possibly engage in this modus operandi, Plaintiff/Appellant herein raises the issue that such is a violation of procedural and substantive Due Process. Especially given the fact that he is limited in the length of this brief, Plaintiff/Appellant objects to any appellate decision based on arguments he has had no opportunity to address in the court below. If the Court of Appeals believes that this case should be decided on a basis other than Lemon (or the endorsement test), then this action should be remanded to the District Court where the litigants will all be able to address the issues.

 TC 

 TC "CONCLUSION" \l 1 CONCLUSION

[W]hen [government] acts it should do so without endorsing a particular religious belief or practice that all citizens do not share. 

Wallace v. Jaffree, 472 U.S. at 76 (O’Connor, J., concurring)

The question in this case is not whether or not the insertion and the use of the words “under God” in the Pledge of Allegiance violates the Religion Clauses of the Federal and California State Constitutions. That answer – as indicated by common sense, logic, reality and the innumerable Supreme Court dicta similar to the one just provided – is immediately obvious to everyone. What’s really at issue here is whether or not the jurists from the Court of Appeals – like those of the court below – will permit prejudice to be their guide and concoct a scheme to avoid their sworn duty because “no one wants to take that step.”  

Each judge reading this brief took an oath to uphold the Constitution. Powerless minorities – such as atheists – look to those individuals to afford them the protections guaranteed by that remarkable document. Although majority rule is a proper consequence of our democracy, it must always be limited by the constitutional rule our system values so highly. We entrust the balance to our judiciary. Plaintiff/Appellant only hopes that those appointed to that noble station will do their job.
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 TC "APPENDIX I: FAMOUS ATHEISTS "\l 1 APPENDIX I

NOTABLE INDIVIDUALS REPUTED TO BE ATHEISTS

Susan B. Anthony

Isaac Asimov

Irving Berlin

Ambrose Bierce

Simon Bolivar

Pearl Buck

Luther Burbank

Richard Burton

Albert Camus

Andrew Carnegie

John Chancellor

Charlie Chaplin

Noam Chomsky

Samuel Clemens (Mark Twain)

Noel Coward

Francis Crick

Marie Curie

Clarence Darrow

Charles Darwin

Thomas Edison

Paul Ehrlich

Albert Einstein

Richard Feynman

W.C. Fields

Sigmund Freud

Robert Frost

Bill Gates

Stephen Jay Gould

Ernest Hemingway

Alfred Hitchcock

Howard Hughes

Thomas Henry Huxley

Marcello Mastroianni

H.L. Mencken

John Stuart Mill

Francois Mitterand

Jawaharlal Nehru

Friedrich Nietzsche

Bill Nye

Culbert Olson

George Orwell

Olof Palme

Linus Pauling

Ayn Rand

Diego Rivera

Jose Rizal

Gene Roddenberry

Arthur Rubinstein

Bertrand Russell

Carl Sagan

Margaret Sanger

Jean Paul Sartre

Charles Schultz

George Bernard Shaw

B.F. Skinner

Elizabeth Cady Stanton

Victor Stenger

Kurt Vonnegut, Jr.

James Watson

H.G. Wells

Virginia Woolf

Frank Lloyd Wright
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EVIDENCE THAT THE ACT OF 1954 WAS ENACTED TO PROCLAIM THAT THE GOVERNMENT OF THE UNITED STATES FAVORS AND SUPPORTS BELIEF IN GOD

The pledge of allegiance should be proclaimed in the spirit … recogni[zing] God as the Creator of mankind, and the ultimate source both of the rights of man and of the powers of government.

100 Cong. Rec. 4, 5069 (Apr. 13, 1954) (Statement of Rep. Peter W. Rodino, Jr.))

Once again we are proclaiming to the world that … the flag which flies over our land is a symbol of a nation and of a people under God.

100 Cong. Rec. 6, 7757 (June 7, 1954) (Statement of Rep. Oliver P. Bolton))

House Joint Resolution 243 is a proclamation to all the world and to ourselves, ever to keep us mindful and prayerful, that the United States of America is in truth and in the acknowledged fact, a ‘Nation under God.’

100 Cong. Rec. 6, 7761-7762 (June 7, 1954) (Statement of Rep. Barratt O’Hara)

The amendment to the pledge of allegiance to the flag, by inserting the words ‘under God,’ is a simple device by which we can verbally proclaim our intense desire to continue this land as ‘one Nation, under God, indivisible.’

100 Cong. Rec. 6, 7765-7766 (June 7, 1954) (Statement of Rep. Hugh J. Addonizio)

From this day forward, the millions of our school children will daily proclaim in every city and town, every village and rural schoolhouse, the dedication of our Nation and our people to the Almighty.

100 Cong. Rec. 7, 8618 (June 22, 1954) (Statement by President Dwight D. Eisenhower, as reported by Sen. Ferguson.)
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ON-POINT SUPREME COURT HOLDINGS

(1) In Engel v. Vitale, 370 U.S. 421 (1962), the following was held to violate the Establishment Clause when recited daily in the public schools: 

Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers and our Country.

The Court noted that:

When the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain. But the purposes underlying the Establishment Clause go much further than that. Its first and most immediate purpose rested on the belief that a union of government and religion tends to destroy government and to degrade religion.

Id., at 431. Additionally, in concurrence, it was stated that:

The First Amendment leaves the Government in a position not of hostility to religion but of neutrality. The philosophy is that the atheist or agnostic - the nonbeliever - is entitled to go his own way. The philosophy is that if government interferes in matters spiritual, it will be a divisive force. The First Amendment teaches that a government neutral in the field of religion better serves all religious interests.

Id., at 431 (Douglas, J., concurring). These ideas are directly on point in the instant case, and clearly demonstrate that “under God” in the Pledge violates the First Amendment.

(2) In Abington School District v. Schempp, 374 U.S. 203 (1963), daily readings from “the Holy Bible” were required in the public schools. In a forerunner to the Lemon test, the Court noted:

[T]o withstand the strictures of the Establishment Clause there must be a secular legislative purpose and a primary effect that neither advances nor inhibits religion.

Id., at 222, and Justice Brennan wrote: 

[T]he public schools serve a uniquely public function: the training of American citizens in an atmosphere free of parochial, divisive, or separatist influences of any sort - an atmosphere in which children may assimilate a heritage common to all American groups and religions. This is a heritage neither theistic nor atheistic.

Id., at 241-242 (Brennan, J., concurring) (citation omitted). Placing the words “under God” into the Pledge of Allegiance is hardly “neither theistic nor atheistic.” Furthermore, although it may well be invisible to many of those who hold theistic views, for atheists the daily recitation of those words fills the public schools’ atmosphere with “parochial, divisive, [and] separatist influences.” 

(3) In Epperson v. Arkansas, 393 U.S. 97 (1968), the issue was merely the prohibition of teaching a scientific theory, which the Supreme Court of Arkansas considered to be a constitutional “exercise of the State’s power to specify the curriculum in public schools.” Id., at 101. Yet the United States Supreme Court recognized that the true purpose of the law was to suppress a theory “deemed to conflict with a particular religious doctrine.” Id., at 103. Writing for the majority, Justice Fortas made it clear that:

Government in our democracy, state and national, must be neutral in matters of religious theory, doctrine, and practice.  It may not be hostile to any religion or to the advocacy of no-religion; and it may not aid, foster, or promote one religion or religious theory against another or even against the militant opposite.  The First Amendment mandates governmental neutrality between religion and religion and between religion and nonreligion.

Id., at 103-104 (footnote omitted). Stating that we are “one Nation under God” promotes the religious theory that there is a God – precisely as the insertion of those words were intended to do – and violates the requisite governmental neutrality.

(4) Posting of the Ten Commandments – where they would passively remain on the classroom walls – was the issue in Stone v. Graham, 449 U.S. 39 (1980). Although the lower courts alleged that the statute’s 

“avowed purpose” was “secular and not religious,” and that the statute would “neither advance nor inhibit any religion or religious group” nor involve the State excessively in religious matters,

Id., at 40 (citation omitted), the Supreme Court did not permit such an illusory depiction. Even with the Kentucky Legislature requiring the notation: 

The secular application of the Ten Commandments is clearly seen in its adoption as the fundamental legal code of Western Civilization and the Common Law of the United States

on each plaque, and even with each display financed by voluntary private contributions, the per curiam opinion made it clear that the Establishment Clause was violated because “[t]he pre-eminent purpose for posting the Ten Commandments on schoolroom walls is plainly religious in nature.” Id., at 41. It simply cannot be gainsaid that “the pre-eminent purpose” for placing “under God” into the Nation’s Pledge of Allegiance was “plainly religious in nature” as well.

(5) In a ruling directly on point – especially considering that the lower court in the case at bar claims the words “under God” in the Pledge pass the endorsement test – the Supreme Court in Wallace v. Jaffree, 472 U.S. 38 (1985) made it clear that even the words “or voluntary prayer” were a manifest endorsement of religious activity. Explaining that such endorsement cannot comport with the neutrality that the Establishment Clause mandates, the Court wrote:

The importance of that principle does not permit us to treat this as an inconsequential case involving nothing more than a few words of symbolic speech on behalf of the political majority. For whenever the State itself speaks on a religious subject, one of the questions that we must ask is “whether the government intends to convey a message of endorsement or disapproval of religion.”

Id., at 60-61 (footnote omitted). If the phrase “or voluntary prayer” in a statute that virtually no citizen will ever read is endorsement of religion, then it is beyond preposterous to allege that an act of Congress that inserts the words “under God” into a Pledge that is to be recited daily by every public school child in the nation is not. Not only does “under God” in the Pledge endorse purely religious beliefs, but there is nothing else that phrase can possibly do. The Act of 1954 TA \s "Act of 1954"  unquestionably violates the holding of Wallace. 

(6) The mandatory teaching of “creation science” was the issue in Edwards v. Aguillard, 482 U.S. 578 (1987). In that case, “the purpose of the Creationism Act was to restructure the science curriculum to conform with a particular religious viewpoint.” Id., at 593. The instant case is completely analogous, for the purpose of the Act of 1954 was to restructure the Pledge of Allegiance to conform with a particular religious viewpoint as well.

(7) Lee v. Weisman, 505 U.S. 577 (1992) has already received attention in Plaintiff/Appellant’s Complaint. [Record Excerpts pages 27-28 (Complaint Paragraphs #99-100)] In Lee, it was held that simply having an invited clergyman give a benediction at a high school graduation ceremony was a First Amendment violation because it involved the coercion of students to listen to religious dogma. Plaintiff/Appellant has unequivocally demonstrated how such coercion is far greater when “under God” in the Pledge of Allegiance is considered [Record Excerpts pages 55-56 (Complaint Appendix D)]. Furthermore, more than fifty separate dicta from Lee were provided in Complaint Appendix F [Record Excerpts pages 62-67], each of which – when applied to the words “under God” – shows how that phrase cannot constitutionally remain in the Nation’s Pledge of Allegiance. 

(8) Santa Fe Independent School District v. Doe, 120 S. Ct. 2266, 147 L. Ed. 2d 295 (2000), decided subsequent to the filing of Plaintiff/Appellant’s original complaint, came to the Supreme Court “as the latest step in developing litigation brought as a challenge to institutional practices that unquestionably violated the Establishment Clause.” Id., at 2282 (emphasis added). In that case, student-initiated prayer at high school football games was examined and ruled incompatible with the Establishment Clause. If religious dogma proclaimed by students (who obviously have Free Exercise rights) that is only listened to at an event voluntarily attended by a fraction of the student body is “unquestionably” impermissible because it represents governmental endorsement of religion, then clearly religious dogma inserted by Congress into the Nation’s Pledge of Allegiance – to be recited by every student, whose attendance is mandatory, and led by the government’s public school teachers – cannot conceivably pass constitutional muster. 

 TC "APPENDIX IV: FURTHER DICTA"\l 1 APPENDIX IV

FURTHER DICTA COMPELLING A DECISION IN PLAINTIFF/APPELLANT’S FAVOR

The following quotations – from the majority opinions of twenty-three Supreme Court cases – again show that the Supreme Court has consistently articulated ideals which make it clear that the words “under God” in the Pledge of Allegiance violate the Establishment Clause. As opposed to the one quotation offered by the District Court, these – like all of the others Plaintiff/Appellant has introduced – are not isolated, unprincipled statements that reference dicta that no one can find. On the contrary, they are clear-cut, unequivocal and absolute declarations that follow directly from the concept of “religious freedom.” Someone has to provide the details as to how the courts of this nation have permitted the Pledge of Allegiance – which speaks of “liberty and justice for all” – to become exempted from their ambit. 

 Mr. Madison prepared a “Memorial and Remonstrance,” which was widely circulated and signed, and in which he demonstrated “that religion, or the duty we owe the Creator,” was not within the cognizance of civil government. Semple’s Virginia Baptists, Appendix. 

Reynolds v. U.S., 98 U.S. 145, 163 (1878);

Certainly the affirmative pursuit of one’s convictions about the ultimate mystery of the universe and man’s relation to it is placed beyond the reach of law.  Government may not interfere with organized or individual expression of belief or disbelief.

Minersville School District v. Gobitis, 310 U.S. 586, 593 (1940);

If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.  If there are any circumstances which permit an exception, they do not now occur to us. 

West Virginia Board of Education v. Barnette, 319 U.S. 624, 642 (1943) (footnote omitted);

Th[e First] Amendment requires the state to be a neutral in its relations with groups of religious believers and non-believers. 

Everson v. Board of Education, 330 U.S. 1, 18 (1947);

[T]he First Amendment rests upon the premise that both religion and government can best work to achieve their lofty aims if each is left free from the other within its respective sphere.

McCollum v. Board of Education, 333 U.S. 203, 212 (1948);

There cannot be the slightest doubt that the First Amendment reflects the philosophy that Church and State should be separated.  And so far as interference with the “free exercise” of religion and an “establishment” of religion are concerned, the separation must be complete and unequivocal.  The First Amendment within the scope of its coverage permits no exception: the prohibition is absolute.

Zorach v. Clausen, 343 U.S. 306, 312 (1952) TA \s "Zorach" ;

We repeat and again affirm that neither a State nor the Federal Government … can aid those religions based on a belief in the existence of God as against those religions founded on different beliefs.

Torcaso v. Watkins, 367 U.S. 488, 495 (1961); 

When the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain.  But the purposes underlying the Establishment Clause go much further than that.  Its first and most immediate purpose rested on the belief that a union of government and religion tends to destroy government and degrade religion.

Engel v. Vitale, 370 U.S. 421, 431 (1962);

[The Court] has consistently held that the [Establishment] clause withdrew all legislative power respecting religious belief or the expression thereof.  

Abington School District v. Schempp, 374 U.S. 203, 222 (1963);

The general principle deducible  from the First Amendment and all that has been said by the Court is this: that we will not tolerate either governmentally established religion or governmental interference with religion.

Walz v. Tax Commission, 397 U.S. 664, 669 (1970);

The highways of church and state relationships are not likely to be one-way streets, and the Constitution’s authors sought to protect religious worship from the pervasive power of government. The history of many countries attests to the hazards of religion’s intruding into the political arena or of political power intruding into the legitimate and free exercise of religious belief.

Lemon v. Kurtzman, 403 U.S. 602, 622-623 (1971);

[T]he State is constitutionally compelled to assure that the state-sponsored activity is not being used for religious indoctrination.

Levitt v. Committee for Public Education, 413 U.S. 472, 480 (1973);

[T]he core rationale underlying the Establishment Clause is preventing “a fusion of governmental and religious functions.”

Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 126 (1982);

The clearest command of the Establishment Clause is that one religious denomination cannot be officially preferred over another.

Larson v. Valente, 456 U.S. 228, 244 (1982);

For just as religion throughout history has provided spiritual comfort, guidance, and inspiration to many, it can also serve powerfully to divide societies and to exclude those whose beliefs are not in accord with particular religions or sects that have from time to time achieved dominance.  The solution to this problem adopted by the Framers and consistently recognized by this Court is jealously to guard the right of every individual to worship according to the dictates of conscience while requiring the government to maintain a course of neutrality among religions, and between religion and non-religion.

Grand Rapids School District v. Ball, 473 U.S. 373, 382 (1985);

[T]he established principle [is] that the government must pursue a course of complete neutrality toward religion.

Wallace v. Jaffree, 472 U.S. 38, 60 (1985);

[T]he longstanding constitutional principle [is] that government may not engage in a practice that has the effect of promoting or endorsing religious beliefs.

Allegheny TA \s "Allegheny"  County v. Greater Pittsburgh ACLU, 492 U.S. 573, 621 (1989);

The First Amendment’s Religion Clauses mean that religious beliefs and religious expression are too precious to be either proscribed or prescribed by the State.

Lee v. Weisman, 505 U.S. 577, 589 (1992);

To determine the object of a law, we must begin with its text, for the minimum requirement of neutrality is that a law not discriminate on its face. A law lacks facial neutrality if it refers to a religious practice without a secular meaning discernible from the language or context. 

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993);

The general principle that civil power must be exercised in a manner neutral to religion … is well grounded in our case law.
Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687, 704 (1994);

[G]iving sectarian religious speech preferential access to a forum close to the seat of government (or anywhere else for that matter) would violate the Establishment Clause.

Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995);

A central lesson of our decisions is that a significant factor in upholding governmental programs in the face of Establishment Clause attack is their neutrality towards religion.

Rosenberger v. University of Virginia, 515 U.S. 819, 839 (1995);

As we have repeatedly recognized, government inculcation of religious beliefs has the impermissible effect of advancing religion. 

Agostini v. Felton, 521 U.S. 203, 223 (1997);

The mechanism encourages divisiveness along religious lines in a public school setting, a result at odds with the Establishment Clause.

Santa Fe Indep. Sch. Dist. v. Doe, 147 L. Ed. 2d 295, 120 S. Ct. 2266, 2280 (U.S. 2000).
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DICTA FROM SANDS V. MORONGO DEMONSTRATING THAT THE RELIGIOUS GUARANTEES UNDER CALIFORNIA’S CONSTITUTION ARE BROADER THAN THOSE OF THE FEDERAL CONSTITUTION

The inclusion of prayers in the official school ceremony cannot be justified as “accommodation” of religion. The United States Supreme Court explained in County of Allegheny TA \s "Allegheny"  that “[g]overnment efforts to accommodate religion are permissible when they remove burdens on the free exercise of religion.” (italics added.) The practice of opening and closing a government-sponsored school ceremony with prayers does not remove any burden on the free exercise of religion. There is no free exercise right for government officials to include prayers in a public school ceremony. The high court has acknowledged that the establishment clause permits some accommodation of religion that is not mandated by the free exercise clause, and that there is “ample room under the Establishment Clause for ‘benevolent neutrality which will permit religious exercise to exist without sponsorship and without interference’” (italics added). There is no room, however, for official sponsorship under the guise of “accommodation.” 

Id., 53 Cal. 3d at 877 (citations omitted);
[N]onbelievers and adherents of minority religions [being] effectively excluded from, or made to feel unwelcome at, an important public school activity, would be contrary to the proper and intended role of public schools in our society.

Id., 53 Cal. 3d at 878.

Two other provisions of the state Constitution, having no counterparts in the federal charter, provide additional guarantees that religion and government shall remain separate. … [and are] more protective of the principle of separation than the federal guarantee …

The California Constitution further … prohibits not only material aid to religion, but any official involvement that promotes religion.

Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 883, 281 Cal. Rptr. 34, 809 P.2d 809 (1991) (emphasis in original). 

[W]hen the government … appears to take positions on religious questions … [it] … violates the “no preference” clause of the California Constitution. 


Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 883, 281 Cal. Rptr. 34, 809 P.2d 809 (1991);
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� Rosenberger v. University of Virginia, 515 U.S. 819 (1995)� TA \l "Rosenberger v. University of Virginia, 515 U.S. 819 (1995)" \s "Rosenberger v. University of Virginia" \c 1 � (Thomas, J., concurring).� �


� And his daughter, whom he represents as “next friend”.


� � TA \s "Zorach" �Zorach v. Clauson, 343 U.S. 306, 313 (1952),


� “[T]he Court takes a long step backwards to the days when Justice Brewer could arrogantly declare for the Court that ‘this is a Christian nation.’ Church of Holy Trinity v. United States, 143 U.S. 457, 471 (1892)� TA \l "Church of Holy Trinity v. United States, 143 U.S. 457 (1892)" \s "Holy Trinity" \c 1 �.  Those days, I had thought, were forever put behind us.” � TA \s "Lynch v. Donnelly" �Lynch v. Donnelly, 465 U.S. 668, 717-718 (1984) (Brennan, J., dissenting).


� That we are a white nation also characterizes our demographics and political development. Thus, a statement that “We are a racist people whose institutions presuppose the superiority of Caucasians” would not be particularly inaccurate either. Although, perhaps, this is just “ceremonial racism,” one still hopes our legislators and courts never incorporate that legacy into the nation’s only pledge.


� � TA \s "McGowan v. Maryland" �McGowan v. Maryland, 366 U.S. 420, 563-564 (1961) (Douglas, J., dissenting) (citations omitted).


� A Gallup poll given Feb 19-21, 1999 asked: “If your party nominated a generally well-qualified person for president who happened to be (INSERT A-H), would you vote for that person?” The result? Black 95%, Catholic 94%, Baptist 94%, a woman 92%, Jewish 92%, Mormon 79%, a homosexual 59%, an atheist 49%. In the 1950’s, this last number was 23%.


� S.C. Constitution, Article XVII, Section 4� TA \l "S.C. Constitution, Article XVII, Section 4" \s "S.C. Constitution, Article XVII, Section 4" \c 7 �.


� April 22nd, 2000 statement of Miami Mayor Joe Carollo in response to the Bureau of Immigration and Naturalization Service’s raid to free Elian Gonzales


� Press release of Congressman John J. LaFalce, 29th District, New York, May 22, 2000.


�  As one recognizes will inevitably be the case anytime the words “under God” are inserted anywhere.


� Violations of the California State Constitution have also been alleged. “[T]he No Preference Clause� TA \l "California Constitution, Article I, Section 4" \s "California Constitution, Article I, Section 4" \c 7 � is ‘more protective of the principle of separation than the federal guarantee.’” � TA \s "Alvarado" �Alvarado v. City of San Jose, 94 F.3d 1223, 1233 (9th Cir. Cal. 1996) (citations omitted).


� The most recent survey – released just weeks ago – reveals that the anti-atheist sentiment woven into the fabric of our society still persists. When asked if they view the following religious groups as mostly or very unfavorable, Americans gave the following responses: Jews - 8%, Catholics - 9%, Evangelical Christians - 16%, Muslim Americans - 21%, Atheists - 52%. �HYPERLINK "reli00rpt.htm"��Religion and Politics: The Ambivalent Majority�, The Pew Research Center for the People and the Press in association with The Pew Forum on Religion and Public Life, September 20, 2000. 


� � TA \s "Abington" �Abington School District v. Schempp, 374 U.S. 203, 231 (1963) (Brennan, J., concurring).


� 100 Cong. Rec. 2, 1700 (Feb. 12, 1954) (Statement of Rep. Louis C. Rabaut, chief sponsor of the House resolution to insert the words “under God” into the previously secular Pledge of Allegiance).


� On February 7, 1954, the pastor of the New York Avenue Presbyterian Church in Washington, D.C. – at which President Eisenhower worshipped – urged his parishioners to change the Pledge to include the words “under God.” Rev. Dr. George M. Docherty stated, “Indeed, apart from the mention of the phrase ‘the United States of America,’ it could be the pledge of any republic. In fact, I could hear little Muscovites repeat a similar pledge to their hammer-and-sickle flag in Moscow.” (As reported in The New York Times, Sunday, May 23, 1954, Section 4, page 7.) 


� On a F.R.C.P. Rule 12 (b) (6) Motion to Dismiss brought by another party defendant, no less.


� Lewis v. Allen, 159 N.Y.S.2d 807 (1957)� TA \l "Lewis v. Allen, 159 N.Y.S.2d 807 (1957)" \s "Lewis v. Allen" \c 1 �; Smith v. Denny, 280 F. Supp. 651 (E.D.Cal. 1968), aff’d, 417 F.2d 614 (9th Cir. 1969)� TA \l "Smith v. Denny, 280 F. Supp. 651 (E.D.Cal. 1968), aff’d, 417 F.2d 614 (9th Cir. 1969)" \s "Smith v. Denny" \c 1 �; Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950, 124 L. Ed. 2d 658, 113 S. Ct. 2439 (1993)� TA \l "Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993)" \s "Sherman" \c 1 �. 


� Odd though it might seem, the Lewis, Denny and Sherman courts should have done exactly that. Legitimate (and even praiseworthy) purposes don’t exempt regulations from the other legal mandates. By their religious effects, by making “outsiders” of  Plaintiff/Appellant and his child, by endorsing the religious ideas that there is a god (and that we are one nation “under God”), by inculcating theistic religious belief, by failing to adhere to viewpoint neutrality, by furthering religious dogma with public tax money, and so on, each of the challenged statutes was unconstitutional. That these deficiencies have been continuously ignored or denied by the respective judges should do nothing but heighten the sensitivity of this Court to the need for ending this flagrant violation of individual constitutional rights. 


� The Pledge at the time of � TA \s "Barnette" �Barnette, of course, performed this secular function without any religious component. 


� Although he nonetheless believes he should prevail against the other defendants as well.


� The burst of activity in Congress, calling for “under God” to be placed in the Pledge, followed the sermon noted above (Footnote � NOTEREF _Ref498179585 \h � \* MERGEFORMAT �16�). A few hours after attending that sermon, President Eisenhower delivered a live broadcast for a “Back to God” program. In that address he noted that “our common faith in God is a common bond among us.” The Public Papers of the Presidents, Dwight D. Eisenhower 1954, Pg. 244, Item 32, February 7. The previous Thursday, the President attended a prayer breakfast. There, the Chief Justice of the United States Supreme Court, Earl Warren, described the United States as “a Christian land governed by Christian principles,” and further declared that “governmental affairs have always been guided by men of religious faith.” New York Times, Feb. 5, 1954, Page 10, Column 4. These and other facts all have significant bearing on the religious climate at the time of the Act of 1954� TA \s "Act of 1954" � as well as what the words “under God” were intended to represent and endorse. Accordingly, the instant case cannot rightfully be dismissed without providing Plaintiff/Appellant an opportunity to bring such items to light.


� Although he will not address the entanglement prong in this brief, Plaintiff/Appellant maintains that all three of Lemon’s prongs are violated by “under God” in the Pledge. It must be recalled that a violation of just one of the prongs is sufficient to invalidate the Act of 1954� TA \s "Act of 1954" �: “State action violates the Establishment Clause if it fails to satisfy any of these prongs.” � TA \s "Edwards v. Aguillard" �Edwards v. Aguillard, 482 U.S. 578, 582-583 (1987).


� Note that President Eisenhower stated “the Almighty,” not “an Almighty.” Thus, even if one attempts to maintain that a generic “God” somehow saves the Act from its constitutional infirmity, we see further proof that those involved in the passage of the Act all intended it to relate to the Judeo-Christian “Supreme Being;” not to some vague, ethereal spirituality for courts to utilize to obscure the First Amendment realities.


� Do only atheists see the absurdity of this? 


� This passage – a more complete version of 100 Cong. Rec. 5, 6348 (May 11, 1954) than that already provided [Record Excerpts, page 47, third quote] – again makes it clear that the Act of 1954 was not intended merely to pay homage to the nation’s historical religious foundations. Furthermore, that the senator felt it necessary to discuss the Act’s First Amendment implications reveals, by itself, his recognition of the serious Establishment Clause problems involved. His actual words are just icing on the cake.


� See initial quotation, this section, page � PAGEREF _Ref492794323 \h ��18�.


� H.R. 1693, 83rd Cong., 2nd Sess. (1954). This wording deserves careful attention. Magistrate Judge Nowinski attempted to justify the Act of 1954� TA \s "Act of 1954" � by attributing to it some vague notion of a God that references no particular divinity. (“[T]he term includes everybody but atheists.” [Record Excerpts page 173 (Transcript of May 15, 2000 proceedings, page 37 (lines 8-9))]) Were that an accurate portrayal of the historical events, the Act would still be unconstitutional. But even that isn’t accurate. Like President Eisenhower and “the Almighty,” Congress did not say “a Creator.” It stated “the Creator,” and no one can in good conscience deny that it was the Judeo-Christian God to which the reference was unequivocally made. (And, even if one could, on a Rule 12(b)(6) Motion to Dismiss Plaintiff/Appellant must be granted an opportunity to disprove the allegation.)


� What other purpose could there possibly be for the insertion of “under God” into the Nation’s Pledge anyhow?


� Of course, any act can be alleged to be serving a “secular legislative purpose.” However, the Supreme Court has always looked behind the stated secular purpose when that is merely a pretense. See, e.g., � TA \s "Stone v. Graham" �Stone v. Graham, 449 U.S. 39 (1980) (“The Ten Commandments are undeniably a sacred text in the Jewish and Christian faiths, and no legislative recitation of a supposed secular purpose can blind us to that fact.” Id., at 41 (footnote omitted)); � TA \s "Epperson" �Epperson v. Arkansas, 393 U.S. 97 (1968) (“Arkansas did not seek to excise from the curricula of its schools and universities all discussion of the origin of man. The law’s effort was confined to an attempt to blot out a particular theory because of its supposed conflict with the Biblical account, literally read.” Id., at 109); � TA \s "Wallace v. Jaffree" �Wallace v. Jaffree, 472 U.S. 38 (1985) (“[T]his secular purpose must be ‘sincere’; a law will not pass constitutional muster if the secular purpose articulated by the legislature is merely a ‘sham.’” Id., at 64 (Powell, J., concurring)). Furthermore, even if one accepts that a given religious activity does serve some secular purpose, “the State acts unconstitutionally if it either sets about to attain even indirectly religious ends by religious means, or if it uses religious means to serve secular ends where secular means would suffice.”� TA \s "Abington" � Abington School District v. Schempp, 374 U.S. 203, 281 (1963) (Brennan, J., concurring). See, also, Cammack v. Waihee, 944 F.2d 466 (9th Cir. 1991)� TA \l "Cammack v. Waihee, 944 F.2d 466 (9th Cir. 1991)" \s "Cammack v. Waihee" \c 1 � (“[I]f a state passed legislation requiring the erection at every other street corner of a pole containing a stop sign with the word ‘STOP’ and a picture of Jesus Christ in the background, there is no doubt that a purpose of the statute would be to regulate the flow of traffic and require vehicles to stop. However, from a constitutional standpoint, the question that would have to be asked is: why the picture of Jesus Christ?” Id., at 469 (Reinhardt, Circuit Judge, dissenting from the denial of rehearing en banc).) 


� In fact, Plaintiff/Appellant denies it is possible to candidly attribute “a secular legislative purpose” to a law that does nothing but insert the purely religious phrase, “under God,” into the Nation’s Pledge of Allegiance.


� “[I]t borders on sophistry to suggest that the ‘reasonable’ atheist would not feel less than a “`full membe[r] of the political community’” every time his fellow Americans recited, as part of their expression of patriotism and love for country, a phrase he believed to be false.” Allegheny� TA \s "Allegheny" � County v. Greater Pittsburgh ACLU, 492 U.S. 573, 673 (1989) (Kennedy, J., concurring in part and dissenting in part, specifically addressing the effect of the words “under God” in the Pledge).


� H.R. 1693, 83rd Cong., 2nd Sess. (1954)


� Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 1954. Office of the Federal Register. U.S. Government Printing Office (1960)� TA \l "Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 1954. Office of the Federal Register. U.S. Government Printing Office (1960)" \s "Public Papers of the Presidents" \c 8 �, page 563.


� Perhaps that is not so incredible. Had the District Court brought these Supreme Court holdings into its deliberations, it would have been forced “to take that step” it was so intent on avoiding.


� “Other than cases involving the Pledge of Allegiance, all of the cases reported in this annotation that involved oral recitation of prayer as part of a regular classroom activity, or a period of meditative silence or silent prayer as a regular activity, have resulted in holdings against the proponents of prayer in public schools, with the exception of one case involving a period of meditative silence or silent prayer.” � TA \l "Annot., 110 A.L.R. Fed. 211 (1998)" \s "Annot., 110 A.L.R. Fed. 211 (1998)" \c 8 �� TA \s "Annot., 110 A.L.R. Fed. 211 (1998)" �Annot., 110 A.L.R. Fed. 211 (1998) (section cites omitted). Additionally, the leading authority on the history of the Pledge of Allegiance – Dr. John Baer – characterized the post-1954 Pledge as “both a patriotic oath and a public prayer.” Baer, John W. The Pledge of Allegiance: A Short History (1992)� TA \l "Baer, John W. The Pledge of Allegiance: A Short History (1992)" \s "Baer, John W." \c 8 �.


� “While I do not question the judgment of experienced educators that the challenged practices may well achieve valuable secular ends, it seems to me that the State acts unconstitutionally if it either sets about to attain even indirectly religious ends by religious means, or if it uses religious means to serve secular ends where secular means would suffice.” � TA \s "Abington" �Abington School District v. Schempp, 374 U.S. 203, 281 (1963) (Brennan, J., concurring).


� Record Excerpts pages 57-82, 226-236, 239-241, plus numerous others scattered within each of his pleadings. Another set has been provided in Appendix IV to this brief.


� Morrison was also about a statute passed by Congress: �HYPERLINK "/research/buttonTFLink?_m=060bb218cb6fcaf5daa836ff6ac08672&_xfercite=120%20S.%20Ct.%201740&_butType=4&_butStat=0&_butNum=84&_butInline=1&_butinfo=42%20USC%2013981&_fmtstr=FULL&docnum=1&_startdoc=1&_startchk=1&wchp=dGLSzS-lSlWk&_md5=8e6460f678cd1d35a6ef2558e6d83c3e"��42 U.S.C. § 13981�. The statute was held to be unconstitutional. The complete paragraph reads as follows:





“To accept petitioners’ argument, moreover, one must add to the three Justices joining Justice Brennan’s reasoned explanation for his belief that the Civil Rights Cases were wrongly decided, the three Justices joining Justice Clark’s opinion who gave no explanation whatever for their similar view. This is simply not the way that reasoned constitutional adjudication proceeds. We accordingly have no hesitation in saying that it would take more than the naked dicta contained in Justice Clark’s opinion, when added to Justice Brennan’s opinion, to cast any doubt upon the enduring vitality of the Civil Rights Cases and Harris” (emphasis added).”





� Note, too, that the Chief Justice admitted that Justice Brennan had a “reasoned explanation for his belief.” Contrast that with the quote from Allegheny� TA \s "Allegheny" �, where not only can’t we find any “reasoned explanation” to justify the ridiculous idea that putting “under God” into the Pledge doesn’t endorse religious belief, but no one has yet been able to find the dicta to which Justice Blackmun referred! If a court is going to use one dictum that makes no sense to come to a conclusion that violates every principle that has been enunciated in the literally hundreds if not thousands of contrary dicta, and that one dictum is merely a reference to other dicta, then at some point in time doesn’t someone have to at least present and review those other dicta?


� “In certain contexts, a rational judge will deviate from her personal sincere views about the law to secure the most desirable collective decision possible.” Caminker, Sincere and Strategic Voting Norms on Multimember Courts, 97 Mich. L. Rev. 2297, 2299 (1999)� TA \l "Caminker, Sincere and Strategic Voting Norms on Multimember Courts, 97 Mich. L. Rev. 2297 (1999)" \s "Caminker" \c 8 �.


� As an additional demonstration of how people – especially legislators – can be totally insensitive to the religious beliefs of others, we can look to the Congressional Record. Representative Charles G. Oakman wrote “In my experience as a public servant and as a Member of Congress I have never seen a bill which was so noncontroversial in nature or so inspiring in purpose.” 100 Cong. Rec. 6, 7989 (June 10, 1954). Plaintiff/Appellant has in his possession numerous letters from that time written by American citizens, protesting the introduction of this religious dogma into the Pledge. Certainly, these evidentiary items are important in the disposition of this case. If this Rule 12(b)(6) Motion is to Dismiss is upheld, such items will never be considered.


� The California Supreme Court has also made this point: 





The assertedly “nonsectarian” nature of the prayers at issue here does not render their government sponsorship constitutionally acceptable. As discussed earlier, a government practice violates the establishment clause when it appears to place the government’s stamp of approval on a particular type of religious practice, such as public prayer. The United States Supreme Court has made clear that the establishment clause prohibits not only explicit denominational preferences, but also government favoritism of religion in general. 





� TA \s "Sands" �Sands v. Morongo Unified School Dist., 53 Cal. 3d 863, 876-877, 281 Cal. Rptr. 34, 809 P.2d 809, 832-833 (1991), cert. denied, 505 U.S. 1218, 120 L. Ed. 2d 897, 112 S. Ct. 3026 (1992)


� Which the District Court in this case never showed, anyhow.


� Or “one Nation under Mohammed,” “one Nation under the Rev. Sun Myung Moon,” “one Nation under David Koresh,” etc.


� To be sure, there is some dispute as to the completely atheistic beliefs of some of these individuals. On the other hand, admitting to one’s atheism – especially in the United States – has significant adverse consequences.


� This Appendix is an abridged version of the quotes provided in Plaintiff/Appellant’s original Complaint. [Record Excerpts pages 45-53 (Complaint Appendix B)].
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