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INTRODUCTION

 TC "INTRODUCTION" \L 1 
Appellants have not identified any secular purpose that was not fully served by 16-1-20 before the enactment of 16-1-20.1. Thus, only two conclusions are consistent with the text of 16-1-20.1: (1) the statute was enacted to convey a message of state endorsement and promotion of prayer; or (2) the statute was enacted for no purpose. No one suggests that the statute was nothing but a meaningless or irrational act.

Wallace v. Jaffree, 472 U.S. 38, 59 (1985) TA \l "Wallace v. Jaffree, 472 U.S. 38 (1985)" \s "Wallace v. Jaffree" \c 1 .

Had Francis Bellamy included the words “under God” in his original Pledge of Allegiance, Plaintiff/Appellant no doubt would be struggling in this case. Although the constitutional offense would have been identical, the Court would likely be able to do as the Defendants have urged: disregard the Establishment Clause TA \l "United States Constitution, Amendment I" \s "Establishment clause" \c 7  violation by focusing only on the Pledge “as a whole,” and never address what “under God” is doing within its confines. However, Reverend Bellamy apparently saw no need to infuse the Pledge with religious ideology. Thus – for sixty-two years – the Pledge served its patriotic design perfectly well without any theistic component. 

Because of the foregoing, Congress was forced to act on its own in order to attach the day’s preferred religious dogma to the Pledge. In retrospect, all was still not lost for those who (in 1954) wished to sneak by the Establishment  TA \s "Establishment clause" Clause. With foresight, any of the many congressmen who suddenly felt the need to demonstrate their understanding of religious freedom in this country with quotations such as “an atheistic American is a contradiction in terms” could have incorporated their desired religious belief within a more expansive bill. They could have made numerous changes pertinent to “Flag Etiquette,” of which the religious addition would have been just one. Thus, the argument that the Act was “secular” (because the addition of the words “under God” would then have been only a small part of the bill) could have been made.
 

Our esteemed legislators of half a century ago, however, did not have that foresight. Accordingly, the law presently before the Court did only one thing: it placed the two words, “under God,” into the Pledge of Allegiance. As a result, it is now impossible to behave as if there existed some secular purpose for the Act, and Congress’s religious bent cannot be hidden within a morass of accompanying code sections. This being so, the Act of 1954 – like that in Wallace v. Jaffree TA \s "Wallace v. Jaffree" , supra, must be declared void; the Pledge must be returned to its former, secular, constitutional version; and all American citizens must once again be free to proudly recite its words without being forced to endure the governmental imposition of religious beliefs they expressly deny.

STANDING TC "STANDING" \L 1 
The Defendants admit Plaintiff/Appellant “has standing as a parent of a currently-enrolled student to challenge practices that he alleges violate the Establishment Clause TA \s "Establishment clause" .” (Brief for Federal Appellees, page 5). Thus standing is, in actuality, not at issue. However, for the sake of completeness, he will note that – contrary to the Federal Defendants’ contentions – there are clear-cut additional bases for standing.

To begin with, Plaintiff/Appellant has taxpayer standing. Although the Federal Defendants claim that “Newdow does not have standing as a taxpayer unless he can identify tax dollar spent solely on the challenged conduct” (Brief for Federal Appellees, page 6), the Supreme Court has never suggested that taxpayer standing requires a dollar for dollar accounting. Doremus v. Board of Education, 342 U.S. 429, 72 S.Ct. 394 (1952), which the Defendants cite, says precisely the opposite of what they contend inasmuch as taxpayer standing was explicitly recognized as a valid basis for obtaining jurisdiction:

The interest of a taxpayer of a municipality in the application of its moneys is direct and immediate and the remedy by injunction to prevent their misuse is not inappropriate.

342 U.S., at 433-434 (quoting Massachusetts v. Mellon, 262 U.S. 447, 486 (1923)). The reasons Mr. Doremus lacked that standing were specific to that litigation: his complaint was “niggardly of facts to support a taxpayer's grievance.”  342 U.S., at 433. Plaintiff/Appellant has more than adequately detailed how his taxes are used to further the challenged governmental activity. [Record Excerpts page 30-32 (Complaint paragraphs #109-117); Record Excerpts pages 105-106 (Opposing Memorandum pages 13-14)]. 

More importantly (with respect to standing in this case), one needs to contemplate the Establishment Clause generally. As Plaintiff/Appellant has previously noted, this is the only clause in the Bill of Rights that speaks solely in terms of governmental action irrespective of individual harms [Record Excerpts pages 106 (last paragraph)-107 (Opposing Memorandum pages 14 (last paragraph)-15)].
 Nonetheless, for those who prefer dealing with an individual-harm format, the Supreme Court has translated the Establishment Clause into those terms as well, declaring that its guarantees are violated when government:

sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community.

 TA \l "Lynch v. Donnelly, 465 U.S. 668 (1984)" \s "Lynch v. Donnelly" \c 1 Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring). This is the personal harm that stems from infractions of the Establishment Clause TA \s "Establishment clause" , just as being kept from worshipping as one pleases is the personal harm that occurs when the State infringes on Free Exercise. Inasmuch as the State Defendants’ counsel and Magistrate Judge Nowinski have both already acknowledged that the current Pledge – with its religious dogma relating to the existence of “God” – causes Plaintiff/Appellant to feel as an outsider [Record Excerpts pages 187-188 (Transcript page 51 (line 16) - page 52 (line 4))], the standing requirements are met on this most important ground as well.

LEGAL ARGUMENTS REGARDING THE PLEDGE TC "LEGAL ARGUMENTS REGARDING THE PLEDGE" \L 1 
I. THE DEFENDANTS HAVE ADMITTED THE ACT OF 1954 IS UNCONSTITUTIONAL TC “I. THE DEFENDANTS HAVE ADMITTED THE ACT OF 1954 IS UNCONSTITUTIONAL” \L 2 
The Federal Defendants themselves have admitted that the sole purpose of the Act of 1954 TA \s "Act of 1954"  was to recognize a Supreme Being.
 They also acknowledged that Lemon TA \l "Lemon v. Kurtzman, 403 U.S. 602 (1971)" \s "Lemon v. Kurtzman" \c 1  “continues to be the test applied by the Supreme Court,” and that – under Lemon – “the statute must have a secular legislative purpose.”
 Thus, there is really nothing at issue here, and the Court must provide the relief requested: 
To declare that Congress, in passing the Act of 1954 TA \s "Act of 1954" , violated the Establishment and Free Exercise Clauses of the United States Constitution.

[Record Excerpts page 36 (Complaint page 36)]. And – with the Act thus ruled unconstitutional – the Pledge must revert to its pre-1954, nonreligious form.

II. THAT THE PLEDGE IS “A PATRIOTIC EXERCISE” IS A SPECIOUS ARGUMENT TC “II. THAT THE PLEDGE IS A PATRIOTIC EXERCISE IS A SPECIOUS ARGUMENT” \L 2 
Justice Brennan often made the point that:

[G]overnment may not employ religious means to serve secular interests, however legitimate they may be, at least without the clearest demonstration that nonreligious means will not suffice.
 

Although these sage words have frequently gone unheeded when “God” is involved, any honest analysis reveals how proper they are, for every governmental act can be portrayed as part of some larger, legitimate, secular practice. As previously mentioned, Judge Reinhardt has also tried to make this point:

[I]f a state passed legislation requiring the erection at every other street corner of a pole containing a stop sign with the word ‘STOP’ and a picture of Jesus Christ in the background, there is no doubt that a purpose of the statute would be to regulate the flow of traffic and require vehicles to stop. However, from a constitutional standpoint, the question that would have to be asked is: why the picture of Jesus Christ?

Cammack v. Waihee, 944 F.2d 466, 469 (9th Cir. 1991) TA \l "Cammack v. Waihee, 944 F.2d 466 (9th Cir. 1991)" \s "Cammack v. Waihee" \c 1  (Reinhardt, Circuit Judge, dissenting from the denial of rehearing en banc). Countless other examples can be imagined as well. Suppose Congress suddenly passed a law suggesting that prior to marking his ballot, every voter should face Mecca, stand, bow, kneel, and then prostrate while reciting verses from the Qur'an. According to the “logic” employed by the Defendants in the instant case, such a law would be permitted because – like patriotism with the Pledge – voting is a secular activity which the government has every right to encourage.

In fact, there’s no need to use analogous examples ... we can look at the Pledge itself. Congress in 1942 stated that the Pledge is to:

be rendered by standing with the right hand over the heart; extending the right hand, palm upward, toward the flag at the words “to the flag” and holding this position until the end, when the hand drops to the side.

Section 7, Pub. L. No. 623; H.J. Res. 303, 77th Cong., 2d Sess. TA \l "Pub. L. No. 623; H.J. Res 303, 77th Cong., 2d Sess." \s "Pub. L. No. 623" \c 2 , reprinted in 1942  U.S. Code Cong. Serv., Chapter 435, pages 579-582, at 582. Following the Defendants’ reasoning, the 83rd Congress could also have written:

At the words “under God,” the sign of the Christian Cross shall be made, with the thumb, index and middle fingers of the right hand touching, in sequence, the forehead, the breastbone, the left shoulder and the right shoulder.

After all, “whether the Pledge has a secular purpose must be answered by looking at the Pledge as a whole.” (Brief for Federal Appellees, page 14), and that “whole” purpose would still remain an expression of patriotism.
 

These examples demonstrate the folly of the argument made by both sets of defendants. The issue is not whether or not the Pledge as a whole serves a patriotic purpose or if it has some patriotic effects. Beginning with his original complaint, Plaintiff/Appellant has repeatedly acknowledged that both are true, as he has also done with the assertions that neither he nor his daughter are forced to recite the Pledge. None of these facts, however, have anything whatsoever to do with this case, and the Defendants’ continued attempts to divert the Court’s focus to these irrelevant issues only highlight that there are simply no justifications for the challenged activities.

III. KEY QUESTION IGNORED TC “III. KEY QUESTION IGNORED” \L 2 
How does “under God” in the Pledge differ, constitutionally, from “under Jesus” or under any other religious personage, icon or symbol? Now asked at least fourteen times in this litigation, this question was again left unanswered by both sets of defendants. Perhaps that’s because there is no constitutional difference?

An entire section of Plaintiff/Appellant’s Brief to this Court was devoted to this simple query. Again, Plaintiff/Appellant points to the one feeble attempt – by Magistrate Judge Nowinski – where the “explanation” did nothing but highlight the constitutional infirmity:

Use of the word “Jesus” excludes so many, whereas a reference to God … from the point of view of those who do believe, excludes no one.

“[E]xcludes so many?!?” So the principles underlying the Establishment Clause depend on the number of citizens the statute turns into “outsiders?”
 “[F]rom the point of view of those who do believe?!?” So we now have majority rule making the determinations as to what religious views deserve respect?” 

The fact is – as previously noted – there is no constitutional difference between a pledge stating we are “one Nation under Jesus,” “one Nation under Mohammed,” “one Nation under the Rev. Sun Myung Moon,” “one Nation under David Koresh,” and “one Nation under God.” [Brief for the Plaintiff/Appellant, page 59, footnote 45.] Each is a manifest violation of the Establishment Clause.

IV. “EFFECTS TEST” IGNORED  TC "IV. EFFECTS TEST IGNORED" \L 2 
In their “Summary of Argument,” the Federal Defendants wrote that the Pledge’s “primary purpose neither advances nor inhibits religion, and it does not foster excessive government entanglement with religion” (Brief for Federal Appellees, page 4), thereby omitting the Lemon TA \s "Lemon v. Kurtzman"  prong that is most implicated when discussing the Pledge as it currently exists: the “effects test.” Plaintiff/Appellant can prove that there is a marked religious effect when elementary school children are led by their teachers every morning to believe that there is a God and that we are “one Nation under God.” As the case is now before the Court on a Rule 12(b)(6) TA \l "Fed. R. Civ. P. 12(b)(6)" \s "Fed. R. Civ. P. 12(b)(6)" \c 4  Motion, the allegation of such proof must be accepted as true.

V. “UNDER GOD” DOES NOT REFER TO THE NATION’S “HERITAGE” TC “V. UNDER GOD DOES NOT REFER TO THE NATION’S HERITAGE” \L 2 
It is shameful that the Defendants in this case would resort to a tactic that has been explicitly condemned so often when utilized by “the atheistic and materialistic” totalitarian regimes from which we’ve sought to distinguish ourselves. “The commies,” we were always taught, would at any particular moment change history to suit their given purposes. Yet that is exactly what Defendants do here.

Plaintiff/Appellant has provided page after page of quotes from the leaders responsible for the Act of 1954 TA \l "Pub. L. No. 396, 68 Stat. 249 (\"Act of 1954\")" \s "Act of 1954" \c 2 . Virtually every one of those shows a clear intention to actively pay homage to a supreme being. “[A] definitive factor in the American way of life  ... is belief in God,” “The pledge of allegiance should be proclaimed … recogni[zing] God as the Creator of mankind,” and “Certainly, in these days of great challenge to America, one can hardly think of a more inspiring symbolic deed than for America to reaffirm its faith in divine providence”
 are hardly consistent with the contention that “the term ‘under God’ is a mere reference to the religious heritage and history of this country.” (State Defendants’ Answering Brief, page 10). When the President states that “under God” in the Pledge will allow “the millions of our school children [to] daily proclaim ... the dedication of our Nation and our people to the Almighty,”
 it is ludicrous to assert that that phrase is but one of many “expressions of this country’s religious heritage.” (Brief for Federal Appellees, page 11). When the House Report on the Act, itself, proclaims that “[t]he inclusion of God in our pledge therefore would further acknowledge the dependence of our people and our Government upon the moral directions of the Creator,” and that “[t]he phrase ‘under God’ recognizes only the guidance of God in our national affairs,”
 any attempt to portray the insertion of these words as merely an acknowledgment of our history must be readily seen for what it is. 

In case anyone has forgotten, we’re discussing fundamental civil liberties here. It is truly outrageous that those sworn to defend our Constitution utilize these tactics to abridge the very rights we so nobly hold out as showing our moral superiority to our “atheistic and materialistic”
 rivals.

VI. THIS IS A FED. R. CIV. P. RULE 12 (B) (6) MOTION TO DISMISS

 TC “VI. THIS IS A FED. R. CIV. P. RULE 12 (B) (6) MOTION TO DISMISS” \L 2 
Federal Rule of Civil Procedure (12) (b) (6) TA \s "Fed. R. Civ. P. 12(b)(6)"  mandates that “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conway v. Gibson, 355 U.S. 41, 45-46 (1957) (emphasis added) TA \l "Conway v. Gibson, 355 U.S. 41 (1957)" \s "Conway v. Gibson" \c 1 . To rely on rare, largely ambiguous dicta that are overwhelmingly contradicted by innumerable other Supreme Court statements certainly does not fulfill this requirement. Additionally, the dicta relied upon by the Defendants were 

completely ancillary to the particular cases in which they were placed, and were made with no analysis of the Pledge itself whatsoever. It is a violation of common sense, logic and due process to allege that statements from extraneous cases – made with none of the safeguards courts must apply before dismissing on a (12) (b) (6) TA \s "Fed. R. Civ. P. 12(b)(6)"  motion – can then be used to circumvent those safeguards in the case where they are to be applied. 

Additionally, the Supreme Court has allowed that the Establishment Clause TA \s "Establishment clause"  can be violated in numerous ways. The Federal Defendants have themselves noted that the Court “must construe the pleading in the light most favorable to the party opposing the motion; and resolve all doubts in the pleader’s favor. (Brief for Federal Appellees, page 8 (citations omitted).) If this is so, then it is completely disingenuous to look only to the endorsement test – even if the Pledge were able to pass its criteria
 – and ignore all the other violations Plaintiff/Appellant has set forth. (See Brief of the Plaintiff/Appellant, items (a)-(o), pages 15-16.)

VII. ON POINT CASE LAW  TC “VII. ON POINT CASE LAW” \L 2 
Plaintiff/Appellant reiterates that in eight out of eight prior analogous Supreme Court cases the challenged state activity was ruled unconstitutional. That is a rather remarkable record to disregard in favor of rare equivocal dicta. 

The State Defendants – once again – don’t even address this fact in their brief. Instead they simply rehash their argument that Smith v. Denny, 280 F. Supp. 651 (E.D.Cal. 1968), aff’d, 417 F.2d 614 (9th Cir. 1969 TA \l "Smith v. Denny, 280 F. Supp. 651 (E.D.Cal. 1968), aff’d, 417 F.2d 614 (9th Cir. 1969" \s "Smith v. Denny" \c 1 ) and Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993) TA \l "Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993)" \s "Sherman" \c 1  control. Plaintiff/Appellant has already shown how neither of those cases properly apply. [Record Excerpts pages 94-101 (Opposing Memorandum pages 2-9)].  

Although the Federal Defendants addressed the on-point Supreme Court cases, their explanation as to why those should be ignored clearly misses the mark. They claim that unlike in the instant case – where they insist on focusing only on the Pledge “as a whole” rather than on the Act of 1954 TA \s "Act of 1954"  – the challenged actions in those other cases were “solely or primarily religious.” But this just goes back to what Plaintiff/Appellant keeps saying: any religious activity can be depicted as “solely or primarily religious” or not “solely or primarily religious” depending on what the speaker chooses to address. In Abington School District v. Schempp, 374 U.S. 203 (1963) TA \s "Abington v. Schempp" , for example, the Supreme Court wrote:

[R]eligious exercises at the start of the school day may directly serve solely secular ends - for example, by fostering harmony and tolerance among the pupils, enhancing the authority of the teacher, and inspiring better discipline. 

Id., at 280 (Brennan, J., concurring). However, the Court refused to do as the Federal Defendants now urge (i.e., blind themselves to the religion by concentrating only on the “solely secular ends”), and ruled the practice unconstitutional. 

This concept really can’t be that difficult to comprehend. Just as the Establishment Clause TA \s "Establishment clause"  mandated that religion (prayer) must be excised from secular activities (football games) in Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) TA \l "Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)" \s "Santa Fe" \c 1 , and that religion (invocations) must be excised from secular activities (graduations) in Lee v. Weisman, 505 U.S. 577 (1992) TA \l "Lee v. Weisman, 505 U.S. 577 (1992)" \s "Lee v. Weisman" \c 1 , it mandates that religion (“under God”) must be excised from the secular activity of pledging allegiance. If a more graphic presentation of this is truly necessary, it is provided in Appendix A.

VIII. SUPREME COURT DICTA  TC “VIII. SUPREME COURT DICTA” \L 2 
After supplying the Defendants with an enormity of Supreme Court dicta that make it clear beyond any doubt that “under God” in the Pledge violates the Establishment Clause TA \s "Establishment clause" , 
 and then having further complained that none of those dicta had ever even been addressed (Brief of the Plaintiff/Appellant, page 41), it is incredible to read:

The federal defendants are not aware of any language in any cases decided by the Supreme Court since County of Allegheny TA \l "Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989)" \s "County of Allegheny" \c 1  that could reasonably be read as a suggestion that it would hold the Pledge unconstitutional if given the opportunity. 

Brief for (Federal) Appellees, page 13.

Perhaps the problem is that the amount of dicta is so overwhelming, their weight is too oppressive to digest. Let us therefore take only one dictum, proffered by Justice Blackmun himself in the very case in which it is alleged he declared that the Pledge is constitutional: “A secular state establishes neither atheism nor religion as its official creed.” County of Allegheny TA \s "County of Allegheny" , at 610. With the Federal Defendants themselves having admitted that the Act of 1954 TA \s "Act of 1954"  was promulgated “to recognize a Supreme Being,” it seems quite illogical to contend that the current Pledge is not establishing theistic religion as the Nation’s official creed.
 

But the Federal Defendants did say “since County of Allegheny TA \s "County of Allegheny" ,” didn’t they? Okay, how about these?

When public school officials, armed with the State's authority, convey an endorsement of religion to their students, they strike near the core of the Establishment Clause. However “ceremonial” their messages may be, they are flatly unconstitutional.

Lee v. Weisman TA \s "Lee v. Weisman" , 505 U.S. at 631 (Souter, J., concurring)); 

In our Establishment Clause cases we have often stated the principle that the First Amendment forbids an official purpose to disapprove of a particular religion or of religion in general. 

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 532 (1993) TA \l "Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993)" \s "Church of Lukumi Babalu Aye" \c 1  (Kennedy, J., majority opinion) (provided with six additional Supreme Court case citations);
[T]he State may not espouse a religious message. 

Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 799 (1995) TA \l "Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753 (1995)" \s "Capitol Square" \c 1  (Stevens, J., dissenting); and 

Where the government's operation of a public forum has the effect of endorsing religion, even if the governmental actor neither intends nor actively encourages that result, … the Establishment Clause is violated. 

Capitol Square Review and Advisory Bd. v. Pinette TA \s "Capitol Square" , 515 U.S. 753, 777 (1995) (O’Connor, J., concurring) (citation omitted).
That’s four separate Justices – each writing prose that most certainly “could reasonably be read as a suggestion that [they] would hold the Pledge unconstitutional if given the opportunity.” With Justices Breyer and Ginsburg having joined in the majority opinion in Santa Fe TA \s "Santa Fe"  – a decision that provides numerous other instances of dicta showing the manifest unconstitutionality of the Pledge – it seems virtually indisputable that the Supreme Court most certainly “would hold the Pledge unconstitutional.”
 

IX. “ACKNOWLEDGMENT” AND “STUDY” OF RELIGION TC “IX. ACKNOWLEDGMENT AND STUDY OF RELIGION” \L 2 
Apparently finding it difficult to differentiate between endorsement as opposed to “acknowledgment” or “study” of religious beliefs, the Defendants constantly interweave these notions. Let us, then, make this clear: having citizens recite that we are “one Nation under God” is neither an acknowledgment nor a study of anything. It is endorsement, indoctrination, and inculcation of religious dogma that the Establishment Clause specifically exists to preclude.

The absurdity of the Defendants’ position here can’t be stressed too greatly. For instance, of Stone v. Graham, 449 U.S. 39 (1980) TA \l "Stone v. Graham, 449 U.S. 39 (1980)" \s "Stone v. Graham" \c 1  and Abington School District v. Schempp, 374 U.S. 203 (1963), the Federal Defendants wrote  TA \s "Abington v. Schempp" that:

both recognized that Bible reading would be appropriate if used in an appropriate study of history, civilization, ethics, comparative religion, or the like

and used that fact to suggest that “under God” in the Pledge is fine. In so doing, they ignore the very conclusions and holdings those two cases set forth: that Bible reading and the like are not permissible when they are not being used in those “appropriate” ways. Just like Bible reading in Abington TA \s "Abington v. Schempp"  and posting the Ten Commandments in Stone TA \s "Stone v. Graham" , reciting “under God” in the Pledge is in no way a “study” or “acknowledgment” of religion TA \s "Stone v. Graham" . 

Incidentally, the Federal Defendants also wrote:

No doubt Newdow would be greatly offended if the public school included select readings from the Bible as part of its curriculum as it appears that Newdow’s goal is to prevent his daughter from being exposed to ideas he disagrees with.

(Brief for Federal Appellees, pages 16-17). With this sentence, they thus demonstrate that their understanding of Plaintiff/Appellant is on a par with their understanding of the Constitution. Plaintiff/Appellant has studied the Bible himself, and can think of few things he values more than exposing himself and his daughter “to ideas he disagrees with.” He would likely encourage his daughter to take a true Bible study class, so that she can have the knowledge necessary to decide that book’s veracity and value for herself. What he objects to is Establishment Clause TA \s "Establishment clause"  violations such as occur when the government decides to answer those questions ... for her or for any other citizen. When Congress placed the words “under God” into the Pledge of Allegiance, it was stating that God exists. Whether or not that is so is a religious question, and – under the Establishment Clause – government is prohibited from taking any position as to its correct resolution.

X. “THE ONLY WAY” TC "X. THE ONLY WAY" \L 2 
Despite the fact that “under God” in the Pledge is conspicuously absent from the list of acknowledgments Justice O’Connor provided in Lynch v. Donnelly TA \s "Lynch v. Donnelly" , the Defendants reference her often-repeated quote from that case:

Those government acknowledgments of religion serve, in the only ways reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.

Id., at 693. Plaintiff/Appellant contends that application of this quote in the manner sought by the Defendants is completely misguided and, ultimately, grossly offensive to the ideals to which it was apparently directed. As Justice Kennedy wrote in Allegheny TA \s "County of Allegheny" :

It has been argued that "[these] government acknowledgments of religion serve, in the only ways reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society." I fail to see why prayer is the only way to convey these messages; appeals to patriotism, moments of silence, and any number of other approaches would be as effective, were the only purposes at issue the ones described by the Lynch TA \s "Lynch v. Donnelly"  concurrence. Nor is it clear to me why "encouraging the recognition of what is worthy of appreciation in society" can be characterized as a purely secular purpose, if it can be achieved only through religious prayer. No doubt prayer is "worthy of appreciation," but that is most assuredly not because it is secular. 

Allegheny TA \s "County of Allegheny" , at 673 (Kennedy, J., concurring in part and dissenting in part) (citation omitted).

Let’s examine this in a bit more detail. First of all, whether or not religious dogma serves any given purpose is purely dependent upon the religious views of the individual. For Santerians, for example, animal sacrifice would certainly solemnize their public occasions, express confidence in the future and encourage the recognition of what they deem worthy of appreciation in society. The challenged statutes in Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993) TA \s "Church of Lukumi Babalu Aye" , however, reveal that those in the city’s majority religions did not concur. Thus, we see the manifest veracity of the continuation of Justice Kennedy’s words: 

[I]t seems incredible to suggest that the average observer of legislative prayer who either believes in no religion or whose faith rejects the concept of God would not receive the clear message that his faith is out of step with the political norm. 

Id., at 673-674. (How come no one ever sees this dictum utilized?) 

Secondly, the focus on “legitimate secular purposes” is deceptive. To their supporters, all Establishment Clause violations serve “legitimate, secular purposes.” If Islam becomes the majority faith in this nation, and Congress writes that “We hereby establish Islam as the sole recognized religion of the United States,” that, too – for its Muslim sponsors – would serve the legitimate secular purposes of “solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.” 

The “only way” quote reeks of the very religious myopia the First Amendment was designed to prevent. Justice O’Connor had it perfectly correct when she noted that a law is invalid if it endorses a religious ideal that “sends a message to nonadherents that they are outsiders.” Lynch TA \s "Lynch v. Donnelly" , at 688 (O’Connor, J., concurring). How, then, could she send that exact message to atheists just a few pages later? Representing the Supreme Court of the land, she tells Plaintiff/Appellant and all his religious brethren that – simply because of their religious persuasion – they are incapable of accomplishing “the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.” What an absolutely offensive statement ... to atheists and the Constitution alike! 

That those acknowledgments serve any of those secular purposes is nothing more than a personal, religiously-based opinion. Certainly, if one starts with the premise that there exists a holy and supreme Almighty Creator, then “under God” and similar “acknowledgments” accomplish those goals.  That it may seem indubitable or even universal to most people merely reflects the situation in our society: 93% of the population don’t doubt God’s existence, and the atheists among the remainder have learned that their extremely unpopular religious opinion is usually best left unexpressed. This, however, is not one of those “usual” times, and Plaintiff/Appellant – elaborating upon Justice Kennedy’s insightful words – will now express that opinion.

To Plaintiff/Appellant and his religious brethren, these “acknowledgments” serve none of the “legitimate secular purposes” alleged by Justice O’Connor. Solemnize public occasions? To Plaintiff/Appellant, “acknowledgments” of God do the exact opposite. They demean public occasions by detracting from the true splendor of human accomplishment and substituting a fairy tale. Express confidence in the future? How about a reminder of a past teeming with hatred and ignorance? “Confidence in the future” is hardly what stems from the realization that more human life has been snuffed in the Lord’s name than for any other reason. What of northern Ireland, the Middle East, Rwanda, Pakistan, East Timor, the Inquisition, the burned synagogues ... all taking place because people are so convinced of their righteousness under their gods. Encouraging the recognition of what is worthy of appreciation in society? How does halting progress by reliance on fiction fit that description? How is brainwashing millions to join in mass cults and rely on superstition and inanity deemed a worthy goal?

These thoughts – plus visions of falsehood, pompousness and hypocrisy
 – are what go through Plaintiff/Appellant’s mind as theistic “acknowledgments” are spewed forth by his government. And – being his Nation exactly as much as it is any other citizen’s – the government is required under the First Amendment to respect those religious notions precisely as much as Justice O’Connor’s.

XI. “CEREMONIAL DEISM” TC "XI. CEREMONIAL DEISM" \L 2 
[T]he central meaning of the Religion Clauses of the First Amendment ... is that all creeds must be tolerated, and none favored.  The suggestion that government may establish an official or civic religion as a means of avoiding the establishment of religion with more specific creeds strikes us as a contradiction that cannot be accepted. 

Lee v. Weisman, 505 U.S. 577, 590 (1992).

 TA \s "Lee v. Weisman" 
“Ceremonial deism” – a concept that is repeatedly mentioned in Establishment clause cases – deserves discussion, for it is an example of how an idea with no basis in fact can work its way into Supreme Court dicta and suddenly take on an aura of authority as if it stemmed from years of scholarly study.  Starting with a check of the citation offered by Justice Brennan,
 we find that the justice was quoting an author who was reviewing a second author’s book.  Interjecting his views into the book review, the first author decided to “quote Dean Rostow from my memory of his spoken words, I hope correctly.”  Since the only words quoted were “ceremonial deism,” it appears we can’t even be certain that term was the one used by the original source.  In any event, the reviewer was hypothesizing about church-state problems that “can be accepted as so conventional and uncontroversial as to be constitutional.”  The fact that unrelated plaintiffs have been offended to such a degree as to have repeatedly filed lawsuits challenging these acts illustrates that they are anything but “so conventional and uncontroversial.”  

Thus, with a third-hand explanation that is admittedly uncertain and that doesn’t even apply to “under God” in the Pledge, we can proceed to read Justice Brennan’s words. Realizing that (a) he was writing a dissent in a case where he believed the majority was upholding an Establishment Clause violation, (b) during his career, he characteristically tried to bring unity to the Court, and (c) he prefaced his remarks by noting that “I remain uncertain about these questions” (Lynch TA \s "Lynch v. Donnelly" , 465 U.S. at 716), Justice Brennan stated “I would suggest that such practices … can best be understood, in Dean Rostow’s apt phrase, as a form of ‘ceremonial deism.’”  Ibid.  In other words, he was merely explaining how the questionable practices “can best be understood,” and in no way indicated that the theory provided was one to which he subscribed.  And, with that background, subsequent courts have attributed to “ceremonial deism” the force of law, thereby depriving numerous plaintiffs of their rights.

What does it mean, anyway?  “Ceremonial deism” – as if placing a fancy adjective before a word somehow altogether changes its definition.  To begin with, the word “ceremonial” only intensifies the constitutional violation, since it implies that theistic faith has been so readily accepted by the government that it has effectively been institutionalized. Furthermore, it is still deism, based on belief in a God, and offensive to those who feel that such beliefs are invidious.  How about “ceremonial sexism”?  When the controversy over the Confederate Flag erupted in South Carolina, no one suggested it was permissible because it was just “ceremonial racism.” And why not? Only because the majority accepts that racism – ceremonial or otherwise – is bad.  The sole reason “ceremonial deism” has been bandied about is that the bandiers start with the premise that belief in God is a “good” from which society benefits. Plaintiff/Appellant and his religious brethren do not accept that premise. In fact – as they have every right to do under the Constitution – they consider such belief to often be as harmful and nefarious as sexism, racism, or any other discriminatory doctrine based on false ideas. 

Finally, characterizing “under God” as “ceremonial deism” is nothing but pure hogwash.  There is not a shred of evidence to suggest that those two words were added to the Pledge for any “ceremonial” reason. On the contrary, as every item before the Court has shown, we see that “under God” in the Pledge refers now – as it did in 1954 – to the active, living, Judeo-Christian God believed in and prayed to by the majority of Americans.
 

XII. THE “NO MORE THAN” ARGUMENT TC "XII. THE 'NO MORE THAN' ARGUMENT" \L 2 
“If activity X is okay, then activity Y must also be okay since Y is no more an Establishment Clause violation than X” is a meaningless technique that has quite often been used to uphold Establishment Clause violations. The State Defendants advocate its use once more in the “Conclusion” of their brief:

Taken in its context, the terms of the Pledge of Allegiance are no more the establishment of religion or the endorsement of religion than was a Christmas or winter solstice display of the menorah combined with a Christmas tree and a sign saluting liberty as formed the basis of the U.S. Supreme Court decision in Allegheny TA \s "County of Allegheny" .

Plaintiff/Appellant can also play this game: 

Taken in its context, the terms of the Pledge of Allegiance are no less the establishment of religion or the endorsement of religion than was the placement of the creche in the courthouse as formed the basis of the U.S. Supreme Court decision in Allegheny.

Nor, for that matter, are those “terms” any less violative of the Establishment Clause than school prayer (Engel v. Vitale, 370 U.S. 421 (1962) TA \l "Engel v. Vitale, 370 U.S. 421 (1962)" \s "Engel v. Vitale" \c 1 ), Bible-reading 

(Abington TA \s "Abington v. Schempp" ), support of religious doctrine (Epperson v. Arkansas, 393 U.S. 97 (1968) TA \l "Epperson v. Arkansas, 393 U.S. 97 (1968)" \s "Epperson v. Arkansas" \c 1 , Edwards v. Aguillard, 482 U.S. 578 (1987) TA \l "Edwards v. Aguillard, 482 U.S. 578 (1987)" \s "Edwards v. Aguillard" \c 1 ), display of the Ten Commandments (Stone TA \s "Stone v. Graham" ), endorsement of prayer (Wallace TA \s "Wallace v. Jaffree" ), graduation invocations (Lee TA \s "Lee v. Weisman" ), or prayer at football games (Santa Fe TA \s "Santa Fe" ). 

CONSEQUENCE OF AFFIRMING THE DECISION BELOW  TC "CONSEQUENCE OF AFFIRMING THE DECISION BELOW " \L 1 
Suppose the Court in this case upholds the Act of 1954. Under Lemon TA \s "Lemon v. Kurtzman" , the only way that can occur is to contend that there is no religious effect in having the words “under God” recited each day to and by the State’s public school students. If that is so, then – as Plaintiff/Appellant has repeatedly made clear – other religious wording must be acceptable. For instance, a teacher must then be allowed to lead his students each morning in a Pledge with the words “one Nation under Jesus.” After all, that teacher has a fundamental Free Exercise right, and if such a rendition is not an Establishment Clause violation, then there is no compelling state interest sufficient to prevent its use.

Perhaps it will again be alleged that “God” is nonsectarian, whereas “Jesus” pertains to a particular religion, with a distinction made on that ground. Plaintiff/Appellant has already shown how that is completely bogus. Nonetheless, should it occur, then Plaintiff/Appellant – as a public school teacher – will himself lead his students in a Pledge ... this time stating that we are “one Nation under no God.” When (after the students’ parents complain) his challenge to the sanctions subsequently imposed by the School Board reaches this court, what will the response be? Clearly, if “under God” is permissible because it does not advocate, inculcate or endorse a religious view, then the same must hold true for “under no God.”

It will be interesting to see how thinly logic can be stretched.

CONCLUSION TC "CONCLUSION" \L 1 
This is hardly the first time that Congress has enacted unconstitutional legislation. In 1798 – less than a decade after the Constitution was created – our legislators passed the Sedition Act, revealing even then a propensity to place political expediency above constitutional mandate. Thomas Jefferson was so disgusted with the Act’s constitutional offensiveness that, as President, he pardoned all who were convicted under its terms. Later, he wrote:

I discharged every person under punishment or prosecution under the sedition law, because I considered, and now consider, that law to be a nullity, as absolute and as palpable as if Congress had ordered us to fall down and worship a golden image.

Letter to Mrs. Adams, July 22, 1804, 4 Jefferson's Works (Washington ed.), pages 555-556. Except for the falling down and the gold component, Congress – in its Act of 1954 TA \s "Act of 1954"  – has done exactly what Jefferson decried. 

Plaintiff/Appellant asks only that this Court do “what courts must do in many Establishment Clause cases - focus on specific features of a particular government action to ensure that it does not violate the Constitution.” Rosenberger v. University of Virginia, 515 U.S. 819, 852 (1995) TA \l "Rosenberger v. University of Virginia, 515 U.S. 819 (1995)" \s "Rosenberger" \c 1  (O’Connor, J., concurring). The specific features of the Act of 1954 reveal that – like the Sedition Act – it, too, must be turned into “a nullity.”

LAST WORDS TC "LAST WORDS" \L 1 
Imagine you’re part of a religious minority. 

Imagine the majority holds a religious belief that you expressly deny.

Imagine they insert that belief into the nation’s only Pledge. 

Imagine a constitution that specifically forbids such activity. 

Imagine objecting, and your governmental agents – public school officials, government attorneys, and District Court judges – fighting to uphold that constitutional violation.

Imagine you had the power to fix this.
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� Plaintiff/Appellant in no way means to suggest that the argument would then have been valid. It simply would have provided more accessible fodder for those intent on denying to atheists their fundamental civil liberties.


� “The Establishment Clause, however, is quite different. It is, to its core, nothing less and nothing more than a statement about the proper role of government in the society that we have shaped for ourselves in this land.” Marsh v. Chambers, 463 U.S. 783, 802 (1983)� TA \l "Marsh v. Chambers, 463 U.S. 783 (1983)" \s "Marsh v. Chambers" \c 1 � (Brennan, J., dissenting).





�  “Newdow ... concludes that the sole purpose [of the Act of 1954� TA \s "Act of 1954" �] was to recognize a Supreme Being. The federal defendants do not dispute that the words “under God” were intended to convey this purpose.” (Brief for Federal Appellees, page 14).


� This latter quote was used by both the Federal and the State Defendants in their respective Appellee Briefs.


� Abington School District v. Schempp, 374 U.S. 203, 265 (1963)� TA \l "Abington School District v. Schempp, 374 U.S. 203 (1963)" \s "Abington v. Schempp" \c 1 � (Brennan, J., concurring). This quote was provided with a footnote (#29) that reinforced this principle by citing six Supreme Court cases and two Harvard Law Review articles.


� Besides, the sign of the Cross is just “ceremonial Christianity,” isn’t it?


� "[T]he measure of the seriousness of a breach of the Establishment Clause has never been thought to be the number of people who complain about it." Abington School District v. Schempp, 374 U.S. 203, 264 (1963)� TA \s "Abington v. Schempp" � (Brennan, J., concurring).


� See Original Complaint Appendix B [Record Excerpts pages 45-53].


� Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 1954. Office of the Federal Register. U.S. Government Printing Office (1960) p. 563.


� H.R. 1693, 83rd Cong., 2d Sess.� TA \l "H.R. 1693, 83rd Cong., 2d Sess." \s "H.R. 1693" \c 3 �, reprinted in 1954 U.S. Code Cong. & Ad. News, vol. 2: 2339, 2340-2342.


� Id., at 2340.


� Which it is not able to do.


�Please see (again!) Record Excerpts pages 57-82, 226-236, 239-241, as well as Appendix IV of his Appellant’s Brief.


� Those who might make this contention should read further in Justice Blackmun’s opinion: “If the government celebrates Christmas as a religious holiday (for example, by issuing an official proclamation saying: "We rejoice in the glory of Christ's birth!"), it means that the government really is declaring Jesus to be the Messiah, a specifically Christian belief.” Allegheny, at 611. And, if the government places the words “under God” into the Nation’s Pledge of Allegiance, it means government really is declaring that God exists, a specifically theistic belief.


� It might be noted that those Santa Fe� TA \s "Santa Fe" � dicta – twenty of them – were provided by Plaintiff/Appellant in his Submission of Supplemental Authority on June 20, 2000 [Record Excerpts, pages 239-241]. This is a full six months before the Federal Defendants’ declared state of unawareness.


� Although constitutionally irrelevant, it might be noted that Plaintiff/Appellant is not alone in harboring these views. Just days ago – on national television – social commentator Andy Rooney made similar observations regarding the phrase “God Bless America.”  Of course, he prefaced his words by recognizing that the commentary might cost him his job. (“60 Minutes,” February 4, 2001) 


� “Sutherland, Book Review, 40 Ind.L.J. 83, 86 (1964) (quoting Dean Rostow’s 1962 Meiklejohn Lecture delivered at Brown University).” Lynch, 465 U.S. 668 (1984)� TA \s "Lynch v. Donnelly, 465 U.S. 668 (1984)" � at note 24 (Brennan, J., dissenting).


� Judicial notice can be taken that – as with the national motto, “in God We Trust,” – “intense opposition” will result when the Pledge reverts to its constitutional form. (“I suspect there would be intense opposition to [the Motto’s] abandonment.” Abington School District v. Schempp, 374 U.S. 203, 303 (1963)� TA \s "Abington School District v. Schempp, 374 U.S. 203 (1963)" � (Brennan, J., concurring).) One can’t seriously contend that such opposition results from alteration of a merely “ceremonial” practice.


� In fact, this statement is far stronger. In Allegheny, the display that was deemed permissible was ruled so because it was “not an endorsement of religious faith but simply a recognition of cultural diversity.” (Allegheny, 492 U.S. at 620) That hardly describes “under God” in the Pledge.  Rather, we must look at the display that the Supreme Court struck down: a creche situated on the Grand Staircase of the County Courthouse. It was because of this location – so strongly identified with the seat of government – that the display was declared unconstitutional. (“[T]he effect of a creche display turns on its setting.” Id., at 598) The middle of the Nation’s only Pledge is certainly – “no less than” that staircase – an impermissible setting for religious dogma.
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